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           1            THE COURT:  Please be seated.

           2            THE CLERK:  Civil Action 05-85, Paul Abbott and

           3   Elaine Barker versus Catherine Bartos and interested parties,

           4   John M. Zupancic and Cheryl Gordon.  Civil Action 05-1117,

           5   Catherine Bartos, Plaintiff versus Cheryl R. Gordon and John

           6   M. Zupancic, Defendants, interested parties, Paul Abbott and

           7   Elaine Barker.  Daniel J. Guenther on behalf of Abbott and

           8   Barker, Christopher T. Longmore on behalf of Bartos.  Alfred

           9   A. Lacer and Joseph A. Mitchell on behalf of Zupancic and

          10   Gordon.

          11            THE COURT:  Good morning, Counsels.

          12            COUNSELS:  Good morning, Your Honor.

          13            THE COURT:  All right, I show that we left off, Mr.

          14   Longmore, finishing with Ms. Bartos as a witness and you rest,

          15   right?

          16            MR. LONGMORE:  We did, Your Honor.

          17            THE COURT:  Okay.  So, Mr. Lacer, then, you are up.

          18            MR. LACER:  Yes, right, and, Your Honor --

          19            THE COURT:  And Mr. Mitchell.

          20            MR. LACER:  And, Your Honor, I made a motion.  At

          21   that time the Court denied the motion and at this time in

          22   order to shorten the proceedings, after a sidebar discussion

          23   at the end of the last proceeding, we have, Mr. Longmore, and

          24   this is basically a reiteration, if Ms. Bartos is not

          25   obligated to proceed with the primary contract, she is going
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           1   to be settling and honoring the backup contract.  And there is

           2   no breach of contract claimed that would be asserted by my

           3   clients against her.  So with regard to the specific

           4   performance claimed in the case in the declaratory judgment

           5   action between the parties, Bartos, my people, in light of

           6   that understanding they don't have further evidence to place

           7   on the record.

           8            THE COURT:  Okay.

           9            MR. LONGMORE:  That is correct, Your Honor.  We have

          10   -- we have had certain numerous discussions since the last

          11   trial and my clients as well as Mr. Lacer's clients are agreed

          12   to stipulate that that being the case, that narrows any future

          13   testimony.

          14            THE COURT:  Okay.

          15            MR. LACER:  So we are not going to be calling any

          16   witnesses.

          17            THE COURT:  All right, so then, Mr. Guenther, do you

          18   have any rebuttal?

          19            MR. GUENTHER:  I am discussing that with my client.

          20   At this moment we don't have.  Just a second, Your Honor.

          21            THE COURT:  Okay.

          22            MR. GUENTHER:  Your Honor, may it please the Court, I

          23   had anticipated presenting very short rebuttal testimony by

          24   Denise Raley.  If I may I will proffer that first and then we

          25   will see if her presence is necessary.
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           1            You may recall, Your Honor, that Mrs. Bartos

           2   testified that on January 24th of 2005 when she spoke to Ms.

           3   Raley at Mr. Harris' office, Mrs. Barker testified that she

           4   told Denise that she wanted a certified check for her funds.

           5   I am proffering to the court that Denise Raley would testify

           6   today that in fact Mrs. Bartos never asked her for a certified

           7   check.  That is the only extent of the anticipated rebuttal

           8   testimony.  I told Ms. Raley to come here at 11:00 o'clock

           9   this morning, anticipating there might be some preliminary

          10   matters and such.  If the Court accepts the proffer, and I

          11   don't know how important that would be to the Court

          12   nevertheless, then that would obviate the need for my trying

          13   to get her here or causing perhaps a delay at this point.

          14            THE COURT:  So your recollection is that Ms. Bartos

          15   stated that she asked, on the Monday telephone conversation

          16   that she said, I am going to need a certified check?  Is that

          17   what you are saying?

          18            MR. GUENTHER:  That is correct.

          19            THE COURT:  And that Ms. Raley would say she has no

          20   recollection of a -- of being requested --

          21            MR. GUENTHER:  That she was not asked for a certified

          22   check and that she would have told Ms. Bartos, we do not send

          23   certified checks.

          24            THE COURT:  Okay.

          25            MR. LONGMORE:  Your Honor, I guess, I don't know how
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           1   relevant it is, but the, you know, in essence --

           2            THE COURT:  I don't think --

           3            MR. LONGMORE:  -- allow the testimony to speak for

           4   itself.  I don't know the exact Mr. Guenther is referring to.

           5   We have the transcript.  If he has a reference to what Mrs.

           6   Bartos had said, if Ms. Raley is going to say on Monday

           7   morning that she did not request a certified check from

           8   Harris' office, again (inaudible) why that's relevant.  I

           9   don't know that Mrs. Bartos even --

          10            THE COURT:  I don't have --

          11            MR. LONGMORE:  -- who she was talking to that

          12   morning.  So all we know, somebody from Harris' Office, she

          13   didn't know the name of the person, so had thought it was

          14   someone name Regina, I think, so I don't know.  I guess I

          15   don't see the relevance, Your Honor.  Those would be my

          16   concerns with the proffer.

          17            THE COURT:  I don't see the relevance either, but

          18   that's --

          19            MR. LACER:  If I may chime in on the proffer to the

          20   Court --

          21            THE COURT:  Sure.

          22            MR. LACER:  I believe the record is clear and the

          23   testimony would show that what Ms. Bartos indicated was that

          24   she was called by Mr. Harris' office, a woman from Mr. Harris'

          25   office on Friday the 21st, to bring a death certificate for
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           1   her husband at closing, that she was not told anything about

           2   the Cornfield Harbor letter, and that in that same

           3   conversation on Friday morning she indicated to the caller

           4   from Mr. Harris' office, I am expecting certified funds today.

           5   And that was a Friday phone conversation and with a little

           6   time I can get it from the record, but --

           7            THE COURT:  No, my notes say that Harris' office

           8   called her the morning of settlement asking about her husband

           9   and would she bring his death certificate, also said she

          10   wanted a certified check due to the escrow argument.  That is

          11   what my notes say she said.

          12            MR. LACER:  That was Friday morning?

          13            THE COURT:  Friday morning, which may or may not have

          14   been Denise Raley.

          15            MR. LACER:  I don't think anybody -- I don't think

          16   either Denise Raley or Ms. Bartos made any references about a

          17   certified check on Monday morning one way or the other.

          18            THE COURT:  Right.  That is my recollection also.

          19   Okay.  So, do you have any rebuttal otherwise?  I don't think

          20   it is relevant, but --

          21            MR. GUENTHER:  No, not otherwise.  I think that would

          22   have been the extent of it.

          23            THE COURT:  So all testimony is finished then?

          24            MR. LONGMORE:  Yes, ma'am.

          25            THE COURT:  Okay, Mr. Densford, you are just visiting
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           1   again?

           2            Okay.  All right, Mr. Guenther, I guess you start

           3   with closing.

           4            MR. GUENTHER:  Thank you, Your Honor.  After hundreds

           5   of pages of testimony and many hours, my goal is not to

           6   reiterate everything that I know the Court has already well

           7   heard, but just to highlight a few points, and the case really

           8   is very simple, not withstanding what might appear as smoke,

           9   mirrors or nonrelevant complications.

          10            Your Honor, very simply, Mrs. Bartos had this

          11   property, as we know, at Cornfield Harbor.  She testified that

          12   she actually wanted to sell it.  She said, I probably would

          13   have given it away, that is in the testimony, about the time

          14   that she had first met Dr. Barker and her husband, Mr. Abbott.

          15   And so as the Court knows, they met at the Salvadorian

          16   restaurant.

          17            THE COURT:  I know all that. I am very interested in

          18   what everybody's legal arguments are.  I have got a twelve

          19   page summary of the facts.  So, I am -- and I have been

          20   working on this the last couple of days, so I -- but I am

          21   interested in what everybody's position is as to why those

          22   facts should result in the success of one or another party.

          23            MR. GUENTHER:  Your Honor, we are requesting specific

          24   performance in this case.  The law certainly does provide for

          25   circumstances such as this that specific performance is a
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           1   remedy which is appropriate for the court to grant.  Clearly

           2   the contract is in evidence as Exhibit Three, the Court is

           3   well aware of its contents.  It was negotiated by the parties,

           4   it was filled in jointly at the time that they wrote the

           5   contract.  Some was pretyped, some was filled in at the

           6   instructions of Mrs. Bartos and some by my clients.

           7            The Contract had initially certain provisions which

           8   included a contingency on a building permit.  That seems to no

           9   longer be an issue, Your Honor, because my clients have waived

          10   that contingency, and not only that but the testimony is

          11   replete with support that they had worked diligently.

          12            The Court may recall that Mrs. Bartos even

          13   acknowledged that she had no facts to indicate that Mr. Abbott

          14   or Dr. Barker were anything other than diligent in pursuing

          15   that permit.  But that is not relevant anyway.  What is

          16   relevant, Your Honor, is that my clients had contacted Mrs.

          17   Bartos and mutually between Catherine Bartos and Elaine Barker

          18   they agreed on a settlement that was initially set for January

          19   21, 2005.  Mrs. Bartos said she went there with the intent of

          20   settling.  My clients said they went there with the intent of

          21   settling.  The defendants appeared to try to raise some

          22   question of, well, was my client's money good at the time.  We

          23   had Ms. Racu from the bank come down and tell the Court, yes,

          24   the check was absolutely good on January 21st, and given the

          25   nature of their business relationship she would have covered
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           1   it, nevertheless.  And so with Mr. Harris' testimony that he

           2   had received that horrible Friends of Cornfield Harbor letter,

           3   everybody was confronted with the lis pendens threat.

           4            Mr. Densford supports Mister -- I am sorry, Mr.

           5   Weiner supports Mr. Harris' testimony that Mr. Harris acted

           6   appropriately under that threat lis pendens.  Even Mrs. Bartos

           7   acknowledged that Mr. Harris had testified that he recommended

           8   escrowing the money and sending it out no later than Monday,

           9   January 24, 2005.

          10            Now, what is really important, Your Honor, is the

          11   contract allowed for settlement up to January 24, 2005.

          12   Certainly, the buyers were ready, willing and able to go

          13   forward.  We know of that typographical error of the date of

          14   the HUD One which apparently by computer assimilation

          15   resulted in a several dollar miscalculation on the prepaid

          16   taxes but Mr. Harris testified that he would have even covered

          17   that, and Dr. Barker said she would have paid it.  That is not

          18   any kind of material breach to justify my clients not being

          19   able to buy this beautiful piece of property on the water

          20   front.  And so January 21st came and when Mrs. Bartos told Mr.

          21   Harris words to the effect of, the ship left the dock, or if

          22   she didn't get her money she wasn't going to settle, and

          23   walked out of his office.  That was a breach of her

          24   obligation.  Now, Mrs. Bartos was given a second opportunity

          25   to comply with the terms of that contract when Denise Raley
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           1   called her on January 24th and suggested that either, A, they

           2   could meet at the Courthouse and she could get her check or in

           3   some other fashion they could consummate settlement.

           4   Everybody was trying to settle but Mrs. Bartos throughout this

           5   entire event.  It is no accident that Mrs. Bartos stood to

           6   gain $25,000.00 under the Zupancic contract, she admitted to

           7   that, and it would appear that she had the incentive,

           8   $25,000.00 worth, to try to find a loop hole, as she may see

           9   it, to get out of settling on this deal.  Her testimony, Your

          10   Honor, believe it or not, and disingenuous as it is, is she

          11   didn't go back down to St. Mary's County on January 24th

          12   because her car didn't have a spare tire.  Although she

          13   testified she got home from her son's house in the Waldorf

          14   area, up to Virginia, without the spare.

          15            THE COURT:  Rockville.

          16            MR. GUENTHER:  Ma'am?

          17            THE COURT:  Rockville.

          18            MR. GUENTHER:  Got the addresses mixed up.  Thank

          19   you.

          20            And so her testimony was also, there was no point in

          21   me coming down and settling, the date was wrong.  Actually,

          22   her words were, it was wrong.  I believe she was alluding to

          23   the HUD One.  But she also admitted that she had never

          24   actually told Mr. Harris of the mistake.  She said she talked

          25   for 30 seconds on the HUD One, and that is not a reasonable
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           1   effort to resolve a dispute or confusion or a typo.  When I

           2   asked her, did you explain to Mr. Harris or tell him your

           3   concerns about the date on the HUD One, her answer was, who

           4   could talk to a lawyer?  Could I tell him anything?  Words to

           5   that effect.  And then she admitted when she walked out of Mr.

           6   Harris' office, after telling him no money, no deal, her quote

           7   was I damned PO'd.  And quite frankly, that seems to be the

           8   attitude of the seller-defendant, throughout the entire

           9   process.  Because even on the 24th my clients testified, Mrs.

          10   -- Dr. Barker testified that she was ready and surely would

          11   have come back down to settle and go through with this

          12   purchase.

          13            I believe that the contract is fairly clear, it

          14   doesn't even say, time is of the essence, so I am not even

          15   sure if January 24th of 2005 was actually a drop dead date.

          16   But the irony is Mr. Abbott and Dr. Barker did everything they

          17   could to perform within that timeframe.

          18            Mrs. Bartos walked out of Mr. Harris' office on the

          19   21st, although she had options to go through with settlement

          20   and escrow.  She told Denise Raley on the 24th, she wasn't

          21   going to come down, the ship has left the dock, she told

          22   Denise Raley.  And that is a breach.

          23            My clients have suffered because of this, they are

          24   entitled to enforcement of their contract, Mr. Harris still

          25   has -- he doesn't have it today, but Mr. Harris was prepared
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           1   to receive my clients' payment for settlement.  Quite

           2   surprisingly, Mrs. Bartos still has the three thousand dollar

           3   deposit which she accepted at the Salvadorian restaurant when

           4   she signed the contract.  And Mrs. Bartos has done nothing to

           5   attempt to properly terminate the contract but to say, the

           6   ship left the dock, and she left the office.

           7            And so under the rules of specific performance and

           8   contract, I maintain that my clients have fully performed to

           9   the extent that they have been able to, not withstanding Mrs.

          10   Bartos' throwing roadblocks in their way.

          11            They are today ready, willing and able to consummate

          12   this settlement.  We are asking the Court to order that

          13   settlement go forward.  If Mrs. Bartos were to refuse to sign

          14   a deed, we are asking the Court to appoint a trustee to

          15   execute a deed under the terms so my clients may purchase

          16   their land.

          17            That is all I have at this moment, Your Honor.  Thank

          18   you.

          19            THE COURT:  All right.  Thank you, Mr. Guenther.

          20            Mr. Longmore.

          21            MR. LONGMORE:  Thank you, Your Honor.

          22            Your Honor, this case is -- the first thing that I

          23   believe is in focus to the Court is that this case really

          24   isn't a case about who was necessarily reasonable within each

          25   decision that has been made during the facts of these case.
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           1   The plaintiffs want land.  They want to build on it.  My

           2   client wanted to sell property and get money when she sold the

           3   property that day at settlement.  The backup purchasers want

           4   to buy the property if the first settlement did not go

           5   forward.  And Mr. Harris wanted to do a closing that was free

           6   from risk of somebody coming back on his office or any of the

           7   parties there.

           8            All of those are reasonable positions to take and I

           9   think that is what each side has either presented to the Court

          10   or attempted to present.  But as boring as it may be, this

          11   case really comes down to three things, the first is the

          12   contract itself and what were the terms of that written

          13   contract between my client, Mrs. Bartos, and original

          14   plaintiffs in this case, Dr. Barker and Mr. Abbott.

          15            Maryland's well settled law on what constitutes a

          16   title defect, and what that means to this case, and also

          17   Maryland's well settled law on breaches of contract and when a

          18   breach would allow a plaintiff to be entitled to a unique

          19   remedy of specific performance.  And again while we can all

          20   look at what the motivations may have been of the different

          21   parties we have heard on the stand, all parties kind of

          22   suggesting what the other person may have been thinking or why

          23   they may have done something.  It really comes down to legal

          24   issues, Your Honor, and how this law is applied to the facts

          25   of this case.  The first thing that -- the first of those
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           1   three factors is the contract itself and, Your Honor, I would

           2   point out the first step in this Court's process is whether or

           3   not my client breached that contract.  Even if the Court finds

           4   that it is not automatic that the plaintiffs are entitled to

           5   specific performance, because there is unique standards of

           6   getting that -- that remedy under Maryland Law, but as to the

           7   contract itself, Your Honor, I would ask the Court just to

           8   note some of the key factors in it.  There is a lot of things

           9   in the contract that are not at issue, and we agree with the

          10   plaintiffs in that.  The issues as to septic concerns are not

          11   at issue, the issues as to whether or not parcel of record --

          12   there was some testimony put on about those issues, the issue

          13   of the building permit is just not at issue in this case.  The

          14   plaintiffs have weighed those.  We don't think they would have

          15   been relevant but no testimony has been put on in any way to

          16   suggest that any of those constituted a breach of contract.

          17   So that is not an issue.

          18            So then the Court must look at what the relevant

          19   parts of the contract are.  And first of all looking at kind

          20   of the contract proper prior to that addendum to it, there is

          21   one term that we believe is critical to the Court's review of

          22   this, and that is that the property was to be sold in as is

          23   condition.  That is a term of art that is found throughout a

          24   lot of Maryland cases, which means they are taking it subject

          25   to their risk as to their use of it or any -- any construction
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           1   on it, zoning issues, any of those types of issues are covered

           2   by that as is clause, in our opinion, Your Honor.

           3            I would also note for the Court, that there is

           4   unrefuted testimony that Mrs. Bartos took that to mean that

           5   that meant that she was not warranting anything as to the

           6   condition of the property.  That was unrefuted.  And we

           7   believe that goes in line with the clear legal meaning of

           8   that.  And so any issues as to whether the property could or

           9   could not be developed, we believe are completely irrelevant

          10   to the contract itself.  Certainly, they are important to the

          11   plaintiffs because that is their intention, and that is what

          12   they have -- they have testified to.  But the contract did not

          13   give them a contingency that they were allowed -- that they

          14   had to find a way to build on this -- on this property in

          15   order for the contract to go through.  That it as is language.

          16   I believe the testimony is also likewise unrefuted, was either

          17   the last or one of the last terms added to that contract, so

          18   we believe that would trump anything else in the contract

          19   proper that is there.

          20            So any of those issues, and again building permits

          21   are somewhat irrelevant, but we believe in looking at what

          22   they claim the lis pendens was, it will become relevant and I

          23   will highlight that in a few moments, Your Honor.

          24            We also believe that the settlement was to occur

          25   within seven months.  It appears that all the parties have
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           1   agreed on that.  Mr. Guenther mentioned that, in his closing

           2   argument, that he wasn't even sure at this point whether it

           3   had to close by January 24th or not.

           4            Your Honor, Maryland Law is pretty clear that

           5   deadlines can be flexible unless the other party knows there

           6   will be a detriment to either other party if the deadlines are

           7   not followed.  Mr. Guenther's clients were clearly on notice

           8   that there was a backup contract.  My client had made, at

           9   least Ms. Barker aware of that, and that is reflected in her

          10   notes that are in evidence.  So they knew that that was -- was

          11   a deadline.  We think that is kind of a red herring that was

          12   presented to the Court.  So they were required to settle on

          13   that date, according to the contract and according to the

          14   information that is in evidence before this Court.

          15            THE COURT:  When you say that day, you are talking

          16   about January 24th?

          17            MR. LONGMORE:  January 24th would have been the

          18   deadline, Your Honor.

          19            Another key clause to the contract is the title

          20   clause that is in there.  And you may recall Mr. Weiner

          21   reading that to the Court as he testified.  And I will read to

          22   the Court, it is understood that the title is to be good of

          23   record or sale or sale will be declared off and deposit

          24   returned to purchaser.  However, a reasonable time shall be

          25   allowed the seller to correct any defects reported by the
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           1   title examiner.

           2            So, Your Honor, if you look at the plain language of

           3   that contract, which is in the typed portion of the contract,

           4   which the evidence is unrefuted, was presented by the

           5   plaintiffs to my client, so they would be deemed to be the

           6   drafters of that legally.  It says that if there is a title

           7   defect the contract is null and void.  My client had the

           8   option to repair the title if she wanted to, but it says if

           9   there is a title defect, the contract is off, she owes them

          10   the deposit.

          11            Mr. Guenther brought that up.  They have not sought

          12   the deposit back.  My client has not presented it to them but

          13   she certainly would be willing to do that, and she testified

          14   to that, I believe, when she was under oath.

          15            So if the plaintiffs are successful in saying there

          16   is a title defect, the contract is null and void and they are

          17   not entitled to the property under the clear language of the

          18   contract, Your Honor.

          19            So that is where I believe the -- kind of the key

          20   provisions of the contract -- and then we look to how this

          21   relates to what happened at settlement.

          22            The issue that the plaintiffs have presented as the

          23   sole reason why they did not close, and this was their

          24   testimony, this was Mr. Harris' testimony, was the threat of

          25   this lis pendens through the Friends of Cornfield Harbor
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           1   letter.

           2            And, Your Honor, reading -- first of all, we would

           3   ask the court to consider that it is not enough for someone to

           4   get a letter that has the words lis pendens in it, and for

           5   that to call off the settlement.  That alone is not sufficient

           6   to give them a reasonable basis.  Maybe if they got that the

           7   minute before they walked in the settlement, Your Honor, they

           8   would have a reasonable time to look into it, but the

           9   unrefuted testimony is that Mr. Harris' office had this the

          10   day before settlement, in the morning sometime, and that he

          11   did investigate it.

          12            We believe that it is incumbent upon the Court to

          13   actually review the language in the letter and see whether it

          14   was really threatening.  It does use the words lis pendens,

          15   and it says it was recently filed.  Mr. Harris had confirmed

          16   prior to settlement that nothing had been filed, so that was a

          17   factual inaccuracy in it.  But beyond the factual inaccuracies

          18   in this letter, this letter threatens to sue the purchasers,

          19   Mr. Abbott and Ms. Barker, based on their development plans

          20   for the property.  Even if this letter were completely

          21   accurate, Your Honor, any review of this should have put the

          22   purchasers on notice that they might have a lawsuit then, but

          23   it has nothing to do with the title to their property.  And

          24   Your Honor may recall the testimony of Mr. Weiner, who was the

          25   plaintiffs' expert witness, when asked whether zoning
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           1   violations would be a lis pendens on the property, he

           2   testified that they would not.  And as to whether a lawsuit

           3   against purchasers would be a lis pendens on they property, he

           4   said he had never seen one that he could recall in the

           5   approximately five thousand closings that he had done, but he

           6   could envision one if it were a lawsuit over the contract

           7   itself, and only in that case.

           8            So there is no testimony as to in any showing that

           9   this letter, even if true, would have in any way been a title

          10   defect on the property.  It simply alleged that there might be

          11   a zoning violation on the property.  The as is language in the

          12   contract made that not be subject to this contract, but

          13   instead something that the purchasers would have to deal with

          14   once they ended up if the property had of gone through a

          15   settlement that day.

          16            But again, Your Honor, they kind of have to pick

          17   their poison.  If they are saying there is a title defect,

          18   then the contract was dead.  If they are saying there wasn't

          19   one they should have settled and given my client her money on

          20   that day, because there was no title problem with the

          21   property.  Instead they chose the middle ground that we don't

          22   think was permissible for them to do.

          23            Now, where all this leads us, Your Honor, is a real

          24   simple two step analysis for the Court.  The first is whether,

          25   first of all that it is a plaintiff's burden of proof in this
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           1   case, of course, as is standard, but the first thing they have

           2   to prove is that there is an actual breach of this contract on

           3   behalf of my client.  They have to show that there is a

           4   breach, not that there is an ambiguous relationship or is

           5   unclear who breached what or if anyone did.

           6            We do not believe there was for the following

           7   reasons, first it is clear that my client down, drove down

           8   from Rockville, two hours, and she testified that she was

           9   there to settle.  We believe that that -- that all the

          10   testimony and any reasonable inferences from there would show

          11   that she did come down that day intending to settle.  She was

          12   presented with misdated documents when she got there at one

          13   point during her conversation with Mr. Harris.  Mr. Guenther

          14   said that she never said that the dates were wrong.  She

          15   testified that she never specifically said that, but she told

          16   Mr. Harris, this is wrong, and he didn't ask her what was

          17   wrong about it and was very abrupt with her.  Your Honor, we

          18   believe that that is a reasonable interpretation of that

          19   conversation that day between the parties, and that that very

          20   well --

          21            THE COURT:  No, but nobody could believe that Mr.

          22   Harris would be abrupt with anybody, do you?

          23            MR. LONGMORE:  I will stay silent on that issue, Your

          24   Honor, and let the Court draw its own inferences on that.

          25            But that was her testimony that she tried to raise
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           1   it, she couldn't get a word in edgewise.  She got frustrated

           2   with the situation.  And given the other facts that had

           3   happened that day we think she had reasons to believe that

           4   something might have been maybe going on.  She was only

           5   offered to close in escrow that day.

           6            There is unrefuted testimony that again that she had

           7   had conversations with Dr. Barker prior to the settlement

           8   stating that she would not agree to settle in escrow.  There

           9   are no provisions in the contract that provided for this to

          10   close in escrow.  So when she was told -- and that she was

          11   told by Dr. Barker during the conversations -- again, this

          12   hasn't been refuted, there was no rebuttal testimony to do so,

          13   that she told -- that Dr. Barker told her, I know how to close

          14   in escrow and I know how I can get this done.  She had been

          15   told that coming down, and the only offer she was given was

          16   that it would close in escrow that day and that she would not

          17   be given money for the property that day.  In addition to

          18   that, the plaintiffs then started to impose additional

          19   requirements beyond what the contract provided for.  One was

          20   that it close in escrow.  As I mentioned, the other was that

          21   they wanted her to deliver the deed prior to her receiving any

          22   payment and the payment would not be provided simultaneously,

          23   which is contrary to Maryland Law.  They required not only

          24   that but that the deed must be recorded before she received

          25   any payment.  There is no requirement in the contract that
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           1   that be done.  And that Harris required that it be shown, this

           2   is in his testimony, I believe it is page 96 of the transcript

           3   or 98 somewhere in that range -- of 95, I apologize -- where

           4   Mr. Harris testified that he would agree to release the funds

           5   once the deed was recorded, and once he verified that there

           6   are no lawsuits filed, either against Mrs. Bartos or against

           7   Abbott and Barker.  Again, their own testimony says that a

           8   lawsuit against Abbott and Barker would not even be a lis

           9   pendens.  If that is a requirement it is completely beyond the

          10   scope of the contract or any Maryland Law relating to title.

          11            So all of those showed that -- that we believe that

          12   if anyone breached the contract it was Mr. Abbott and Dr.

          13   Barker.

          14            In addition, Mr. Guenther in his closing testified

          15   that, or stated that Mrs. Bartos was told on Monday that she

          16   had options to come down on Monday to get the deal done on

          17   Monday.  Mrs. Bartos' testimony was she was called, she was

          18   told that she could meet a runner over at the Courthouse, sign

          19   the deeds there, that she was never offered to be handed a

          20   check immediately, but again the same requirements that Mr.

          21   Harris had said he would impose on Friday would still be

          22   imposed Monday.  And one other fact that we believe is key,

          23   and I will touch on this, Your Honor, in the specific

          24   performance aspect of our argument, is that there was never an

          25   offer to reschedule the settlement.  And I believe Your Honor
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           1   had asked that question of some of the witnesses.  There was

           2   never a settlement scheduled for Monday, to come back in,

           3   neither the buyers nor Mr. Harris contacted Mrs. Bartos

           4   directly.  There is unrefuted testimony that Mr. Abbott and

           5   Dr. Barker did not contact her either over the weekend or

           6   Monday.  So there were really no efforts to reschedule within

           7   the timeframe once the deal did not go forward on Friday other

           8   than to tell her to come and meet somebody at a courthouse

           9   she, I don't believe she had ever been to at that point,

          10   although we have spent a lot of time here now, Your Honor, and

          11   asked her to come and sign some documents at the counter of

          12   Land Records, turning over her property and trust them that

          13   she will get a check after that, after she had already been

          14   told by Dr. Barker that they knew how to settle in escrow and

          15   that she wouldn't get any of her money at settlement.

          16            So, Your Honor, we don't believe they can prove a

          17   breach of contract.  But even if the Court disagrees with us

          18   and you find that that they have met their burden of proof,

          19   that given the circumstances that there is clear evidence that

          20   it is more likely than not that my client did breach this

          21   contract, they then have the second step of having to prove

          22   that they are entitled to the remedy that they are seeking

          23   here.  There is no claim for monitary damages left in this

          24   case.  Those have been dropped by the plaintiffs.

          25            The only remedy they are seeking is specific
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           1   performance.  As the Court will recall, in our pretrial

           2   memorandums we cited the case of Joyce versus Maryland

           3   properties, which is one of the landmark cases in specific

           4   performance in Maryland, where it sets forth some of the

           5   standards of this remedy.  And we believe that they failed to

           6   -- that the plaintiffs in this case have failed to show at

           7   least three separate things that they were required to prove

           8   in order to get this remedy.  The first is they have to show

           9   that the contract to be enforced must be complete and free

          10   from doubt, rank and ambiguity.

          11            Your Honor, we believe on that statement alone their

          12   claim must fail because their own expert, when on the stand,

          13   testified that the contract was ambiguous.  And to refresh the

          14   Court's recollection on that I questioned Mr. Weiner during my

          15   cross examination about the review of the title clause, and I

          16   read to the Court previously in my closing, and I asked him

          17   what would happen if Mrs. Bartos did not provide title that

          18   was good of record or sale, what would the repercussions be

          19   under the contract language?  And Mr. Weiner testified, and I

          20   will quote, I think you need to read the two sentences

          21   together, it's really ambiguous.  So their own expert says the

          22   contract is ambiguous as to what would happen.  If their

          23   expert says that, in our opinion there is no way that specific

          24   performance is an appropriate remedy, even if a breach is

          25   found, because their expert testimony says that we are dealing
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           1   with an ambiguous contract, and not just an ambiguous

           2   contract, but on the very key term as to whether title had to

           3   be good or not.  So we believe that it is directly relevant to

           4   the claimed breach and not just to the contract in general.

           5            The other issue is that the property needs to be sold

           6   as is, but it also has a general warranty deed section that is

           7   in it.  It also has the addendum that has a building permit

           8   reference although it is not clear whether it is a seven month

           9   deadline or whether that meant they had to settle within seven

          10   months, but if they got it before that they had to settle

          11   earlier.  There are some other ambiguities in the contract,

          12   and we believe that as is language, if the Court does not deem

          13   that to trump that language, it certainly makes it ambiguous,

          14   so that that would wipe out that first step on specific

          15   performance.

          16            The next thing that they must show is that they are

          17   desirous, prompt and eager to settle on it.  And I will cite

          18   the case of Chapman versus Thomas, which is a 1956 Court of

          19   Appeals Case at 211, 102.  And thus we think there is a lot of

          20   facts before the Court that showed they were not.  And again

          21   it is their burden to prove this.  It is not our burden to

          22   prove that they were not.  They have to prove it first.

          23            The facts are, of course, that the documents were

          24   dated a month later.  That they failed to settle due to

          25   alandeck(sic) and the lis pendens as I mentioned previously
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           1   because they don't allege zoning defects.  They denied

           2   disbursture(sic) on that day, so they were not ready willing

           3   and able.  They did not reschedule the settlement for the

           4   following Monday or try to do a proffer on that day.  Mr.

           5   Harris even testified that he did not discuss with her on the

           6   21st about rescheduling it.  And there was some telling

           7   testimony from Mr. Harris -- again it is on again now on page

           8   95 -- where he commented on his conversations with Mrs.

           9   Bartos, and he said, I don't even think I talked to her about

          10   coming back to my office or rescheduling on Monday.

          11            Mr. Harris, as the settlement company that was

          12   selected by the purchasers, and ultimately as their attorney

          13   later that day, clearly was their agent in that conversation,

          14   we believe, and at least demonstrated their intent as he was

          15   acting as the go between and communicating between them.

          16            There is unrefuted testimony, as I mentioned, that

          17   neither Mr. Abbott or Dr. Barker contacted my client any time

          18   over the weekend or on Monday, neither did Mr. Harris.  There

          19   was only testimony as to the one phone call asking her to come

          20   down to the Courthouse, that they had signed the deeds.

          21            The other things that we believe are telling, Your

          22   Honor, is that we believe their is testimony in the record

          23   that either directly confirms or certainly gives the Court the

          24   ability to draw the only appropriate inference that Mr. Abbott

          25   and Dr. Barker hired the lawyer on Friday to sue my client,
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           1   and that indeed she was sued before the contract expired.

           2   They chose to sue her instead of rescheduling a settlement and

           3   see if that would -- that would work.

           4            Another fact is that while Mr. Guenther had a witness

           5   come down from the bank to testify that there were funds

           6   available, those funds were never even put into Mr. Harris'

           7   escrow account.  If they could -- if they need to prove the

           8   added burden that they were ready, willing, desirous to

           9   settle, those funds should have been readily available to give

          10   to my client immediately upon whatever issue needed to be

          11   resolved.  They were not because they weren't even in his

          12   escrow account at that point.  And there is no way that he

          13   could have wired the funds out because they weren't in his

          14   account.  And that is the only proffer he made to her other

          15   than giving her a check, and in either case it would have to

          16   be in his account in order for him to give the funds because

          17   he didn't have control over them until they were deposited.

          18            And the other fact that we think that shows that they

          19   were not ready, willing and able to settle, Your Honor, is

          20   Mrs. Bartos' testimony of her conversations with Dr. Barker

          21   where she informed Mrs. Bartos that they weren't going to

          22   settle until they got a permit, and I don't -- and likewise

          23   that they weren't going to settle by giving her the cash, they

          24   instead knew how to do it in escrow that day.  Again, there

          25   has been no rebuttal testimony to refute what my client had
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           1   testified to in those conversations, and she did say that, I

           2   believe, that Dr. Barker had said that she refused to settle

           3   without getting a building permit first.

           4            THE COURT:  But you already admitted that that was

           5   waived.

           6            MR. LONGMORE:  They have admitted that that was

           7   waived but threat of the lis pendens --

           8            THE COURT:  No, I said you admitted.  You admitted

           9   that it was waived.

          10            MR. LONGMORE:  That is waived, Your Honor, but they

          11   said they weren't going to settle until they got one.  So it

          12   is waived that -- it is as to them claiming a breach on my

          13   client in any way or way that they have the right to extend

          14   the contract because they didn't get the permit.  But if their

          15   reason for not settling or there is evidence before you that

          16   the reason that they were not ready, willing and able to

          17   settle on that day is because they wanted to get their

          18   building permit first.  My client testified that Dr. Barker

          19   told her that, that they didn't want to settle until they had

          20   the building permit.  So we believe that statement to my

          21   client is evidence that would support that they were not

          22   ready, willing and able to settle on that day.  Now, they have

          23   said that they were willing to, so there is conflicting

          24   evidence before you.  I am simply highlighting the evidence

          25   that is there to support our argument, Your Honor.
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           1            There is a third element of the specific performance

           2   remedy that we believe is likewise telling, and again it comes

           3   from the Chapman Case that I cited earlier.  And in that the

           4   Court of Appeals noted that there is a unique standard that

           5   applies in title defect cases relating to specific

           6   performance.  And in that the Court said, that if the -- if

           7   the purchaser delays settlement, and I am quoting, while

           8   attempting to have the seller remedy a claimed defect in the

           9   title of the property.  The purchaser must, when it becomes

          10   clear the seller will not meet his demands, either accept

          11   title as it is and promptly tender settlement or cancel the

          12   contract.  So the Court of Special Appeals in that case said,

          13   here is what we do when there is a title issue.  You have got

          14   to go to the seller and say, are you going to fix this?  If

          15   they say no, we are not, I want to go forward, either they

          16   have to fully tender settlement and they take the property as

          17   is with that risk or they cancel the contract.  They didn't

          18   choose either of those.  They chose kind of the hybrid of

          19   hiring a lawyer and suing my client the next day without even

          20   rescheduling the settlement.  So we believe --

          21            THE COURT:  Where would they be if, Monday afternoon,

          22   they had said, everything is good now, why don't you come back

          23   tomorrow?

          24            MR. LONGMORE:  If they had of said, we will give you

          25   a check tomorrow -- we don't know, Your Honor.  And that is
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           1   their burden of proof.

           2            THE COURT:  I mean, she wouldn't come back Monday,

           3   why would they think she was coming back Tuesday?

           4            MR. LONGMORE:  We are not -- they didn't offer to

           5   come back Monday to settle and get her funds that day.  They

           6   offered to come and sign and see if the deed would be

           7   recorded, and they never said she would get the check at the

           8   Courthouse.  They never offered to sit down and --

           9            THE COURT:  So, but I am just saying, this argument

          10   you just made, I can't see how that would apply because even

          11   if Monday afternoon they had said, called her up and said, we

          12   are now satisfied the title is good, everything is fine, can

          13   you come back tomorrow?  Why would anybody believe she was

          14   willing to come back the next day or ever?

          15            MR. LONGMORE:  Your Honor, your question, I think,

          16   highlights my point, is that it is their burden to prove that

          17   they were ready, willing and able.  It is not our burden to

          18   prove that my client was.  And the reason why that is

          19   important -- as to the breach of contract claim by itself,

          20   that, of course, is important.  But the remedy of specific

          21   performance imposes additional duties on the plaintiff to

          22   prove.  It is a unique remedy that has additional requirements

          23   above it.  Once you prove a breach of contract you don't

          24   automatically get specific performance, even in a real estate

          25   case.  You have to prove these other things that are listed in
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           1   Dillon to get that remedy.  Now, the plaintiffs originally

           2   sued for damages as well, and if they were making that

           3   argument.  If they had of kept those counts alive, the

           4   arguments I am presenting to you right now wouldn't apply to

           5   their claim for damages, but it would apply to whether the

           6   remedy of specific performance would be appropriate.

           7            And the second point I would make is they never

           8   offered on Monday for her to come back down and do it.  And

           9   they never offered for her to come back down on Tuesday.

          10   Again, it is not up to what would have been reasonable for

          11   them to think what my client's response would have been.  They

          12   had to make the effort to make the effort to demonstrate that

          13   they were ready to do it.  My client didn't have to do that in

          14   order for them to get specific performance.

          15            THE COURT:  So your argument was -- is that they

          16   didn't make enough effort?

          17            MR. LONGMORE:  Correct.  That they didn't make an

          18   effort to show that they were ready, willing and able to

          19   settle and give her funds on that on that day, Your Honor.

          20            Now, the final thought that I will leave with the

          21   Court, and some focus was put on this, we don't believe it's

          22   relevant in the way that it was presented, is that the actions

          23   of Mr. Harris and his office are not what is directly

          24   important to this case.  He certainly was acting on behalf, we

          25   believe, of Mr. Abbott and Dr. Barker, either as their
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           1   attorney or as the settlement agent in the case.  Certainly,

           2   the actions that they took, based on his advice, are important

           3   because their actions are important in this case.  But whether

           4   or not Mr. Harris was reasonable in his advice, whether or not

           5   he did something right or didn't do something right is not at

           6   issue here.  And I highlight that because we want to point out

           7   that it is not our burden to prove that Mr. Harris made a

           8   mistake.  It is their burden to prove that my client breached

           9   the contract and that they have proven all of the elements

          10   they are required under Maryland Law to to get specific

          11   performance.  But even if they do that we don't have to refute

          12   that by saying that Mr. Harris didn't follow standard that he

          13   was suppose to follow.  We simply have to present our defenses

          14   and we don't want there to be a misunderstanding that somehow

          15   we would have to prove that he was professionally negligent or

          16   some along those lines.  I don't believe the Court is looking

          17   that way at it.  But we wanted to make sure that that was --

          18   that that was at issue in your mind because a lot of the

          19   testimony of their expert focused on whether Mr. Harris was

          20   reasonable.  It is whether the plaintiffs are reasonable in

          21   this case, not whether Mr. Harris was.  It is not whether Mr.

          22   Harris was reasonable in wanting everybody to have a good

          23   clean title, it is whether or not the contract provided, the

          24   contract between the two parties, that is the only governing

          25   document in this case, allowed him to do what he did or what
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           1   his clients did when they refused to tender and give my client

           2   the funds at settlement pending this.

           3            And, Your Honor, it's a -- Your Honor, as a final

           4   summary, we really believe that the letter from the Friends of

           5   Cornfield Harbor can in no way legally be deemed to be a lis

           6   pendens, even though they used that word.  And whether

           7   attorneys might think it is reasonable to check it out three

           8   times instead of two before they agree to disburse funds, you

           9   have got to read the letter to get -- if you are doing a

          10   settlement or if you are the buyers on a piece of property,

          11   and if I got a letter doing a settlement that said, we have

          12   got a lis pendens on your property we just filed because the

          13   people that are buying the property stole some money from us,

          14   so we are going to sue them, so don't do the settlement on

          15   this property because we are suing your purchasers, that

          16   clearly would not be a title problem.

          17            That is really what happened in this case, Your

          18   Honor.  We got a lawsuit filed about the way they want to

          19   build their house on the property, you can't settle, we call

          20   this a lis pendens.  So Mr. Harris, who has done thousands of

          21   settlements said, I am going to trust the people that wrote

          22   this letter and not my knowledge of the law that knows that

          23   any zoning violations cannot be a title defect.

          24            THE COURT:  But wouldn't that really only be relevant

          25   if we were talking about something after Monday the 24th of
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           1   January?  If they are still within the contract time, why does

           2   it matter whether it was truly a lis pendens or not?

           3            MR. LONGMORE:  Because they never proffered to do a

           4   settlement within the contract time after Friday.  The only

           5   thing they offered was for her to meet a nonlicensed person in

           6   the Courthouse who is not licensed to issue title insurance,

           7   who is not a notary, that they testified to, to come over to

           8   the Courthouse and sign some documents with Mr. Harris'

           9   runner, and he was still going to impose all of the

          10   requirements that would be recordable first and that we clear

          11   up this issue of the lawsuit.

          12            THE COURT:  Why -- I hear those arguments but that

          13   doesn't answer my question that if in fact there was a

          14   legitimate attempt to settle on Monday, let's just put aside

          15   all of the facts for a moment and let's assume that there was

          16   a legitimate attempt to close on Monday, why would it matter

          17   whether this was truly a lis pendens or not?

          18            MR. LONGMORE:  It wouldn't matter if they were

          19   willing to pay my client for the property that day.

          20            THE COURT:  All right.

          21            MR. LONGMORE:  But they have never offered to pay her

          22   without recording.

          23            THE COURT:  I hear that argument.  I am taking that

          24   out of the mix for just a second.

          25            MR. LONGMORE:  Right.
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           1            THE COURT:  So don't we just live and die on the

           2   issue of the contract and whether or not everybody was ready,

           3   willing and able to settle on Monday and not so much on

           4   whether we truly had a lis pendens?

           5            MR. LONGMORE:  I agree with Your Honor, except that

           6   they said the reason why they weren't willing to give my

           7   client the money on Friday or Monday, without getting the deed

           8   recorded, was because they believed there is a lis pendens.

           9   That is the only reason they gave for not doing that.

          10            If their reasoning is faulty and why they will not

          11   fully perform, we believe that means they breached the

          12   contract.

          13            THE COURT:  Well, what if they just said the transfer

          14   at the bank didn't happen or I got a flat tire and I can't be

          15   there until 4:00 o'clock on Monday, and we need you to come

          16   back at 4:00 o'clock on Monday?

          17            MR. LONGMORE:  But, Your Honor, they didn't do it.

          18            THE COURT:  No, I understand they didn't do it.

          19            MR. LONGMORE:  I mean, hypothetically, if they had of

          20   agreed to pay my client the money when she signed the deed and

          21   delivered it to them, which their expert testified is the time

          22   title and transfer from her to them, not when the deed gets

          23   recorded, but if they agreed to give her money at the time she

          24   transferred her title, well, then we wouldn't be here today.

          25   They never did that.  And it is their burden, as the
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           1   plaintiffs in this case, to prove that they did that.

           2            THE COURT:  I hear all that.

           3            MR. LONGMORE:  But they never did.

           4            THE COURT:  I am still asking the same question, if

           5   they had done all that then why does it matter whether it was

           6   truly a lis pendens or it wasn't truly a lis pendens?

           7            MR. LONGMORE:  I think you are right, and I agree

           8   with you, but that is just not the facts of this case.

           9            THE COURT:  I hear you.  Okay.

          10            MR. LONGMORE:  I mean, that is -- I mean I -- if they

          11   had of fully performed, this letter is irrelevant.  If they

          12   had of paid my client at the table on Friday afternoon, this

          13   letter is irrelevant because they didn't let it stop the

          14   closing or they didn't use it as an excuse to stop from

          15   closing that should have gone forward.  But they did use it as

          16   the excuse after they told her that they knew how to do this

          17   stuff.  And that is -- that is where we believe that they

          18   failed to do it.  But if the facts were completely different

          19   and they did offer to do that, we agree with Your Honor that

          20   it wouldn't be an issue because my client would have had her

          21   check and we wouldn't have spent four days before the Court in

          22   this matter.  So, thank you, Your Honor.

          23            THE COURT:  All right.  Thank you, Mr. Longmore.

          24            Okay, Mr. Lacer.

          25            MR. LACER:  Thank you, Your Honor.  Thank you.  And I
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           1   will try to be as succinct, Your Honor, as I can.  And with

           2   the Court's permission I have a closing memorandum, some of

           3   the points I am not making in my closing arguments.

           4            THE COURT:  Do you want me to read it before you talk

           5   or after you talk?

           6            MR. LACER:  No.

           7            THE COURT:  Before I rule or --

           8            MR. LACER:  Hopefully, before you rule.

           9            Your Honor, with regard to the question -- with

          10   regard to -- one copy for the law clerk, too, Your Honor.

          11            THE COURT:  You want your own copy?

          12            MR. LACER:  Your Honor, with regard to -- and I will

          13   begin with this comment, since it is the last question of the

          14   Court, and I think it will tie into my closing argument.  The

          15   relevance of whether or not it is a lis pendens is that on the

          16   appointed, agreed date for closing, which was the 21st at 4:00

          17   o'clock, the purported reason for not closing on the part of

          18   the buyer was the existence of a title issue.  But it is clear

          19   that not only was there no -- never a title issue of record

          20   but that the condition that they required of no lawsuit

          21   against Abbott and Barker, as one of the conditions that Mr.

          22   Harrison posed on behalf of the buyers, which is very explicit

          23   on page 95 of the testimony, did not constitute a title issue,

          24   could not constitute a title issue even by virtue of Mr.

          25   Weiner's expert testimony.  And that condition remained a
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           1   condition all the way through and was one of the reasons why

           2   they did not tender performance, they being the buyers in this

           3   case.

           4            Your Honor, with regard to the action, I think there

           5   are three areas of focus that we would suggest to the Court.

           6   This case, and Mr. Weiner was very clear, and I think we all

           7   understood, understand, it is controlled by this particular

           8   contract, somewhat unusual under Maryland Law, and I think

           9   there was some testimony that the plaintiffs obtained it

          10   through some Virginia contacts and then presented it.  So the

          11   contract controls the transaction.  The buyers' actions

          12   personally and through their chosen closing agent, who was

          13   presenting their position to the seller, binds the buyer with

          14   regard to the interpretation of the contract.  And, third,

          15   there is a burden of proof and it is always there.  We

          16   sometimes don't focus on it as much as we should.  That burden

          17   of proof in this case is on the plaintiff with regard to the

          18   specific performance action, as Mr. Longmore has said to the

          19   Court.  There is an amended complaint by the plaintiff, there

          20   is an action for specific performance.  There is a variance in

          21   the testimony with regard to the request for declaratory

          22   judgment on behalf of the plaintiff and why we believe the

          23   Court should enter a decree that says the requested

          24   declaratory decree and declaratory judgment is not

          25   appropriate.  In count one of the amended complaint the
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           1   request for declaratory relief is, A, that this Court enter a

           2   judgment declaring that the subject property is a conveyable

           3   and buildable parcel of record.  That is not what this case is

           4   about.  It is about the enforceability of this contract.  And

           5   in fact they have indicated they are not pursuing that.  That

           6   was the gravamen of their declaratory judgment action when

           7   they sued Mrs. Bartos on the afternoon of January 24, 2005 at

           8   3:00 o'clock.  The second requested relief in the declaratory

           9   judgment action, the specific request that this Court enter a

          10   judgment declaring that the parties are not required to settle

          11   on the subject contract before the issuance of a building

          12   permit, that was the lawsuit they filed on the afternoon of

          13   the 24th.  It is the lawsuit as it sits in the court file

          14   today.  That is their declaratory judgment, and then some

          15   request for attorneys fees and other relief.  But the specific

          16   relief are as to matters that are not being pursued, that are

          17   not in dispute at this point, and so the declaratory relief

          18   should obviously not be granted by the Court.

          19            Even Mr. Harris testified that at closing the buyers

          20   told to him, we are not holding it up over a permit or a

          21   parcel of record.  Mr. Harris indicated that in his testimony.

          22            What is also important I think for understanding Mrs.

          23   Bartos' frame of mind, Mrs. Bartos testified, and there is no

          24   contradiction that though Abbott and Barker told Mr. Harris

          25   that, that was never communicated to Mrs. Bartos, on the
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           1   afternoon of the 21st, the lawsuit they filed on the 24th said

           2   the opposite, that they wanted that relief.  So Mrs. Bartos on

           3   the afternoon of the 21st and until she received this lawsuit

           4   sometime after the 24th, did not know what they had told Mr.

           5   Harris, because the record is clear that the buyer and the

           6   seller never met at Mr. Harris' office, met personally.  Okay.

           7            In a specific performance situation, as Mr. Longmore

           8   indicated, and I would slightly add to, the case law,

           9   Silver(sic) Holding Corporation versus Schieller(sic), which

          10   we have cited, for specific performance the person must be

          11   ready, desirous, prompt and eager to perform, ready, desirous,

          12   prompt and eager to consummate the contract, and again in

          13   accordance with its terms.

          14            The record is very specific, and I will cite the

          15   Court to that page later, that above everything else Mr.

          16   Harris indicated in his testimony, and I believe it was direct

          17   testimony, that even if there was no Cornfield Harbor letter,

          18   and even if the settlement had gone as he wanted on the

          19   afternoon of the 21st, he would not have given Mrs. Bartos

          20   funds that were transactionable that day, and yet the contract

          21   required it.  The contract which controls required it.  There

          22   was no excuse of subsequent payment, and it is black letter

          23   law and well settled that unless the contract is explicit to

          24   the contrary, before you can demand performance, you must

          25   tender your performance.
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           1            Mr. Harris said, even if there was no Cornfield

           2   Harbor issue she would have not have received a check at the

           3   time that she would have been asked to transfer title to the

           4   buyers the afternoon of the 21st.  And the contract is clear

           5   that even if there is a title issue, the consequence is

           6   declare the sale off, not going through the process of

           7   conditions that Mr. Harris, on behalf of the buyer, imposed.

           8            Now, title transfers when the deed is delivered, not

           9   at recordation between the parties.  Mr. Weiner has testified

          10   to that and that is Maryland statutory law as well.  And there

          11   is no contradiction to that in the testimony before this

          12   court.  And a grant of specific performance will not be

          13   granted until all actions are performed, and that are required

          14   by the buyer, which includes tendering payment in this

          15   situation.  And it is interesting that again in the specific

          16   performance relief filed on the 24th, still pending before

          17   this court there is a request for specific performance if the

          18   building permit is granted.  Again, that waiver was not

          19   communicated to Mrs. Bartos at closing.

          20            Now, what about the settlement process?  Mr. Harris

          21   indicated, and it is not contradicted, the only settlement

          22   document she received on the 21st was the HUD One, clearly

          23   wrong, calling for February twenty-one, in all respects,

          24   including the disbursement.  She told Mr. Harris that document

          25   was wrong and she was presented no other closing documents
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           1   either to review or to take with her, even though Mr. Harris

           2   gave her a note to take that afternoon.

           3            And the other closing documents, it is irrefuted, it

           4   is beyond peradventure in this case, are all nonperforming to

           5   the contract.  None of them ever have conformed to the date of

           6   the proposed settlement, February twenty-one.  Ms. Denise

           7   Raley indicated that.  Regardless of the reason, Ms. Raley

           8   indicated that, Mr. Weiner indicated that, and I think it is

           9   basic that the seller is not obligated to execute documents

          10   that don't conform with the contract.  And Denise Raley

          11   indicated in her testimony that she changed no documents on

          12   Monday and that the document -- the deed, which was never

          13   presented to her on the 21st, which was going to be

          14   purportedly brought to her by Cassey at the Courthouse, was a

          15   February deed and that Denise was not going to change

          16   anything, Denise Raley.  That is what was going to be

          17   presented to her as well on the afternoon of the 21st.

          18            So the settlement documents, and it is an obligation

          19   and duty of the buyer to present settlement documents in

          20   conformance of the contract, with the contract, were never

          21   presented to her in part, presented to her inaccurately when

          22   done, i.e., the HUD One, and as Mr. Weiner pointed out

          23   appropriately, a executed HUD One is the direction to the

          24   settlement attorney as instructions as to what to do.  The

          25   buyers signed it.  They gave Mr. Harris instructions to
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           1   proceed in accordance with that particular document, for the

           2   21st, disbursement on the 21st.

           3            Now, I understand that Ms. Barker testified she

           4   didn't know that the documents were plainly dated the 21st,

           5   even though she said she reviewed them and they were explicit,

           6   even right under her signature in some instances as to the

           7   date.  She said, well, I didn't notice it.  Interestingly, Mr.

           8   Abbott who also signed those documents, and who is a buyer,

           9   never testified in this case to say that he didn't understand

          10   the documents were other than what he signed.  And that is

          11   what we require in transactions.  Unless there is fraud in the

          12   factum, the document that you sign is the document that you

          13   sign and that it is what it's plain language is.  Mr. Abbott

          14   never testified before this Court that he didn't know he was

          15   giving directions for February twenty-one.  He executed them

          16   as well.  And they were never changed, never corrected, and

          17   inexplicably to me, never presented to Mrs. Bartos on the 21st

          18   for her review.

          19            Mr. Weiner's testimony, I think, is fatal for the

          20   buyer on that point, but I think it is also fatal simply for

          21   it not conforming with the requirements of the contract, apart

          22   from Mr. Weiner's testimony.

          23            Mrs. Bartos testified she told Mr. Harris, this is

          24   wrong.  She also testified he never asked her any questions

          25   about it, never gave her the opportunity, and I will -- to ask
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           1   questions, and I will go over that shortly with the Court.

           2            Now, we indicated that the buyers explicitly created

           3   conditions not provided for in the contract as conditions to

           4   their performance.  They didn't tender a performance.  They

           5   created conditions to their performance.  That is why there is

           6   no breach by Mrs. Bartos.  That is why there is no entitlement

           7   to specific performance.

           8            On paragraph -- on page 95 of the transcript, on the

           9   day that Mr. Harris testified, question from Mr. Guenther, did

          10   you discuss at any time that day any option in regard to how

          11   settlement could be consummated?  And Mr. Harris, testifying

          12   on direct examination, in response to the plaintiff's counsel

          13   said, yes.  I explained to her she could sign the papers,

          14   meaning that day, the 21st, I could wire transfer proceeds on

          15   Monday, after I went to Record or if she wasn't comfortable

          16   with that I could overnight deliver it.  And his testimony,

          17   quote, all of that, all of that was predicated upon my ability

          18   to record the documents, being the deed, on the 24th, and

          19   verifying that in fact at that time of recordation no lawsuit

          20   had been filed against her, meaning Mrs. Bartos, or Mr. Abbott

          21   and Mrs. Barker, as had been alleged in the January 20th

          22   letter from the Friends of Cornfield Harbor.

          23            At that point Mr. Harris, in addressing Mrs. Bartos

          24   on the afternoon of the 21st, made clear what the conditions

          25   were with respect to the status of litigation.  They weren't
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           1   tendering performance, they demanded her performance,

           2   execution and delivery of the deed without performing, which

           3   is outside of the contract, and conditioned it explicitly on

           4   two things, in addition to being able to record the deed, no

           5   lawsuit against Mrs. Bartos, no lawsuit against Abbott or

           6   Barker.  They were very concerned about that because they

           7   wanted these building permits and they knew that people out at

           8   Cornfield Harbor were protective of that matter.  And that was

           9   reflected in that not only the 20th letter but in the October

          10   letter.  So, in that situation, a condition is being created

          11   that is not even a title issue.  No lawsuit against Abbott and

          12   Barker.  Sign this deed but there also has to be no lawsuit

          13   against Abbott and Barker.

          14            As Mr. Weiner indicated, that is not a lis pendens.

          15   There is nothing in the law that makes that a lis pendens.  So

          16   they can't say that they based it on the issue of whether she

          17   could deliver good title.  She could deliver good title even

          18   if that lawsuit was pending against them.  They still made it

          19   a condition and they also were unwilling to perform on the

          20   21st, notwithstanding the fact that they knew that there was

          21   actually no lis pendens as well, meaning no title issue filed

          22   against the property.

          23            As I said at the beginning, one of the corners of

          24   resolving this case is the contract.  The parties are bound by

          25   the contract and cannot create conditions to their performance
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           1   in demanding performance from the seller and then call the

           2   seller in breach.

           3            And then he went back to Mrs. -- he testified, Mr.

           4   Harris, that he went back to Abbott and Barker that afternoon,

           5   do you want to change your position in light of Mrs. Bartos?

           6   No.  We want recordation, et cetera.

           7            Now, the Court asked, and appropriately, what about

           8   the 24th?  Well, Mr. Harris talked a lot about that, too, and

           9   it was very refreshing of my memory, at least, in going back

          10   and reading his transcript testimony.  Around page 100,

          11   question, and this is again, not hostile questions, these are

          12   direct examination.  Did Mrs. Bartos -- question, did Mrs.

          13   Bartos, in addition to what you have already testified,

          14   meaning about all of the conditions he had created for the

          15   buyer, on behalf of the buyer, indicate what her intentions

          16   were in regard to coming back or somehow settling on January

          17   24th?

          18            Answer, it wouldn't be fair to me to say that she

          19   said anything about that because I don't have any recollection

          20   that I told her she could do that on the 24th.  I do know

          21   this, I did tell her that the contract wasn't required to be

          22   settled until the 24th.

          23            So, he communicated that but he made it very clear.

          24   He said, I can't tell you what her intentions were on the

          25   24th.  It wouldn't be fair for me to say that.  And that is to
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           1   quote, that she said anything about that because I don't have

           2   any recollection that I told her she could do that on the

           3   24th.

           4            Page 100.  Now, on Monday morning Denise Raley calls.

           5   She didn't tell Mrs. Bartos, it is very clear in her testimony

           6   and in her note that she put in the file, she never told Mrs.

           7   Bartos that Mr. Harris' conditions created on the 21st, which

           8   go beyond the contract, and excuse Mrs. Bartos' performance

           9   for the reasons I have stated, she never told Mrs. Bartos that

          10   those conditions had changed.  She said, meet Cassey.  And

          11   when she was asked.  What specifically did Mr. Harris tell you

          12   to do?  That is Denise Raley.  Transcript page 219.  To the

          13   best of my recollection, just to give her a call to see if she

          14   could meet someone, Cassey, who was our runner at that time,

          15   at the Courthouse to execute the deed.  We would in turn run

          16   the title forward.  If everything appeared to be fine we would

          17   give her her check.

          18            Well, what was fine?  Mr. Harris was very explicit

          19   what was fine.  On page 95, he told Mrs. Bartos what had to be

          20   for it to be fine.  All of those conditions beyond the

          21   contract.  So, when Mrs. Bartos said, you know, in essence,

          22   hey, we had this on Friday.

          23            What did Denise Raley do?  Denise Raley said, have a

          24   great day, and she hung up the phone, because she did what Mr.

          25   Harris said, just to call her and say, meet Cassey at the
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           1   Courthouse and sign the deed.  What deed?  The deed that not

           2   -- had not been heretofore been presented to her, inexplicably

           3   on Friday, the deed that was dated February twenty-one that

           4   Denise Raley, on cross examination, made very clear was the

           5   deed that Cassey was going to take to Leonardtown.

           6            And contrary to what has been portrayed by

           7   Plaintiff's counsel, there was not this amorphus, go to the

           8   Courthouse or come over here or whatever, it was very

           9   explicit.  Denise Raley's testimony is in the record, what she

          10   was suppose to do and what she did do, and she never changed,

          11   never communicated the conditions and nobody ever -- that the

          12   conditions were changed as to what was required.  So

          13   understandably, Mrs. Bartos has basically said, that ship left

          14   the dock on Friday.  And there was no follow up, no, well, why

          15   don't you talk to one of our attorneys, would you be willing

          16   to come here, what if we did something different, what if we

          17   schedule an appropriate settlement?  They weren't looking for

          18   that.  It would have been communicated and set up.  Mr. Harris

          19   said, we didn't even talk about a settlement on Monday when

          20   they were there on the 21st.  And they didn't really talk

          21   about a settlement on the morning of the 24th either.  It was,

          22   come to the Courthouse and sign the deed.  If we are

          23   satisfied, if it is fine, we will give you your money.  But we

          24   know what Mr. Harris required was as fine on behalf of the

          25   buyers, on behalf of the buyers.
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           1            And then Mrs. Bartos pointed out at closing, and

           2   there is some discrepancy in the testimony on this point, on

           3   the 21st Mrs. Bartos arrived before 4:00 o'clock.  She said

           4   she was ready, willing and able, when I asked her, ready,

           5   willing and able to close at 4:00 o'clock in accordance with

           6   the contract.  Nonetheless, she was made to wait until almost

           7   5:00 o'clock, on a Friday afternoon, in the winter, before

           8   anybody approached her.  And she testified, and there is a

           9   conflict in the recollection.  Mr. Harris said, I invited her

          10   back and she didn't go back to meet Abbott and Barker.  She

          11   said, I was never invited into the settlement room.  Mr.

          12   Harris indicated that Abbott and Barker were brought into the

          13   room, and said, where we were going to conduct settlement,

          14   where settlement was going to occur.  Mrs. Bartos indicated

          15   she was never invited back there, didn't even know that Abbott

          16   and Barker were present that day.

          17            Did Mr. Harris, and this is page 222 of testimony,

          18   did Mr. Harris invite you to meet with Abbott and Barker at

          19   any time?  No.

          20            Did Mr. Harris review the HUD One settlement sheet

          21   with you and explain it to you?  No, sir.

          22            Did Mr. Harris at any time ask you if you had any

          23   questions he could answer?  No, sir.

          24            Did Mr. Harris at any time, other than the HUD One,

          25   give you any settlement document to review or take with you?
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           1   And then the Court said the HUD One and nothing else?  And she

           2   said, that's right, nothing else.

           3            Did Mr. Harris ever explain what other settlement

           4   documents he had prepared for you?  No, sir.

           5            On January 21st did Mr. Harris ever tell you he

           6   wanted to schedule settlement for the 24th?  No, sir.  And Mr.

           7   Harris' own words even said that, too, based on his testimony.

           8            On January 21st, did Mr. Harris tell you not to leave

           9   his office?  No.

          10            At any time did Mr. Harris ever recommend that you

          11   consult your own attorney?  No.

          12            On the 21st, before you left, did he ever say to you

          13   there was more he wanted to go over with you?  No.  Sign this

          14   HUD One, leave it with me and if (inaudible) and, you know,

          15   sign the papers, is what he said, including the deed, and if

          16   we were satisfied with what we found on Monday, which included

          17   not title issues, conditions, proceedings which they created

          18   which were not in the contract, then we would give you your

          19   money.

          20            This contract controls the transaction.  There is a

          21   lot of finger pointing, but this is a matter of the contract

          22   and what the contract created and required for the parties in

          23   terms of when they needed to perform.

          24            Seller tendered performance multiple times.  Question

          25   to Mr. Harris, page 153, just to make clear, the settlement
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           1   had of concluded if there was no letter from Friends of

           2   Cornfield Harbor, and if the settlement had gone as you had

           3   originally planned, would you have provided Mrs. Bartos with a

           4   check dated January 21st?  Answer, I would not.

           5            And they want specific performance.  Where is all

           6   this performance?  You know, you have to perform before you

           7   can demand performance, plus the heightened standards of

           8   specific performance that Mr. Longmore has pointed out to the

           9   Court.

          10            And Mr. Harris also said, on page 152, and the Court

          11   will recall that Mr. Harris indicated Mrs. Bartos, she wasn't

          12   belligerent, she was a pleasant, civil lady the entire time.

          13   That was Mr. Harris' testimony.

          14            I believe that Mrs. Bartos started out by saying, I

          15   want my check, and if I can't get one I am not settling.  That

          16   is absolutely her entitlement under the contract.  Absolutely.

          17            I really didn't get past that point.  I would like to

          18   believe that if she had been given a check dated the 21st that

          19   she could have taken it to the bank and cashed it.  Based on

          20   my -- her statements to me, she would have settled, and yet

          21   Mr. Harris said even if there was no Cornfield Harbor issue he

          22   wouldn't have given it to her.  It is in the record.  It is in

          23   the transcript.

          24            Abbott and Barker, through their conditions, and

          25   through how settlement, purported settlement was created on
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           1   the 21st, frustrated the performance of this contract.

           2   Frustrated it.  A party is not entitled to demand performance

           3   of conditions not imposed on the contract.  And to demand

           4   performance --

           5            THE COURT:  I have a recollection --

           6            MR. LACER:  -- a party must provide performance.

           7            THE COURT:  -- a recollection question.  You are

           8   talking about Mr. Harris' testimony, that even if everything

           9   had gone through at 4:00 o'clock, 5:00 o'clock, whatever, on

          10   Friday the 21st, he still wouldn't have given her the check.

          11   Is my recollection correct is that it was because it was too

          12   late to get the Barker and Abbott checks into the bank?  Is

          13   that what your testimony shows?

          14            MR. LACER:  That may be.

          15            THE COURT:  Okay.

          16            MR. LACER:  It doesn't matter why.  Before you can

          17   demand performance you must be able to provide performance.

          18            THE COURT:  I didn't ask for an argument, I am just

          19   asking you if my recollection is correct.

          20            MR. LACER:  Right.

          21            THE COURT:  Okay.

          22            MR. LACER:  It may be.  I am not a hundred percent

          23   certain.

          24            THE COURT:  So that under--

          25            MR. LACER:  But I think it had to do with the
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           1   availability of the funds and the availability of the

           2   availability of Mr. Harris to deliver funds.  But regardless

           3   --

           4            THE COURT:  Okay, so that any time, any time you have

           5   a settlement that is late, too late in the afternoon to

           6   actually write a check out of escrow, then you have a

           7   potential breach of contract, is that what you are saying?

           8            MR. LACER:  Depends on what the contract says.

           9            THE COURT:  Well, assuming the contract is like this

          10   one.

          11            MR. LACER:  Well, if the contract -- if you are going

          12   to sue for specific performance, if you are going to say that

          13   the seller has breached the contract, you have to tender

          14   performance before you can demand performance.

          15            THE COURT:  So is that a yes?

          16            MR. LACER:  That is what they have done here.

          17            THE COURT:  Is that a yes that there is potential

          18   breach of contract any time settlement occurs too late in the

          19   afternoon to deliver a check?

          20            MR. LACER:  Settlement of by whom?  Breach by whom?

          21   The buyer?

          22            THE COURT:  I didn't say anything about breach.  What

          23   I said was, do you have a potential -- yes, yes, you do, you

          24   have a potential breach by the buyers any time settlement

          25   occurs too late in the day for the settlement agent to deliver
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           1   a check to the seller right then and there?

           2            MR. LACER:  Maybe, maybe not, but that is not -- that

           3   doesn't -- that's not the case and that's not the facts of

           4   this situation.  In a hypothetical maybe, if the contract said

           5   you have to deliver funds that particular day, perhaps.  I

           6   mean, we can think of hypotheticals.

           7            THE COURT:  But you are saying that is the case in

           8   this case?

           9            MR. LACER:  No.

          10            THE COURT:  It's not the case?

          11            MR. LACER:  What I am saying is what is the case here

          12   is that the seller is prepared to tender performance in

          13   accordance with the contract, provided she gets what the

          14   contract requires.  She is entitled to be paid.

          15            THE COURT:  But my question is -- but what my

          16   question is, let's suppose there was no lis pendens letter,

          17   there was no Friends of Cornfield Harbor letter, there was no

          18   building permit issue, let's take all of that out of the

          19   equation, we just have this contract, Barker and Abbott are

          20   going to buy, Mrs. Bartos is going to sell, she shows up at a

          21   quarter to four at Mr. Harris' office and she says, I am not

          22   signing anything unless I get my check.  Mr. Harris says,

          23   well, it is too late in the day for the transfer of funds to

          24   happen, I can't give you your check until Monday but I can

          25   overnight it.  She says, I am not doing it.  Is that still a
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           1   breach on the part of Barker and Abbott?

           2            MR. LACER:  Not necessarily.  What it is it excuses

           3   the seller's performance.  It excuses the seller's performance

           4   and the seller cannot be held in breach of contract if the

           5   condition to her performance is not satisfied.  And the

           6   condition to her performance was payment, and that was not

           7   satisfied.  And so when she walked out of there, under those

           8   conditions, she was not in breach of contract.  She was

           9   excused from performance for that reason, for the reason that

          10   the documents were wrong, as well.

          11            THE COURT:  Well, I understand all the other issues.

          12   There is no question about that.

          13            MR. LACER:  At that point she is excused from

          14   performance.  They can't say, as they are trying to say in

          15   this case, Mrs. Bartos breached the contract.

          16            THE COURT:  Okay.

          17            MR. LACER:  She didn't breach the contract.  They

          18   didn't perform.  And they said, even if she had performed,

          19   which Mr. Harris said seemed she would be prepared to, they

          20   weren't going to give her the money, even concurrently.  So if

          21   they weren't going to give it to her, even concurrently, when

          22   they are obligated to give it to her prior to demanding

          23   performance, how can they say she is in breach of contract,

          24   which is what this case is about?  That is what they are

          25   claiming.  And that is what they are seeking to do.
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           1            THE COURT:  But for the ability to come back and do

           2   it Monday.

           3            MR. LACER:  They never changed their conditions.

           4            THE COURT:  I understand.  Okay.

           5            MR. LACER:  They never talked to her about setting up

           6   a schedule.  They never tendered to her documents that were in

           7   conformance with the contract.  And they never said --

           8            THE COURT:  I understand all those issues.

           9            MR. LACER:  And even if she had come back to the

          10   Courthouse, which is what she was told, Cassey was going to --

          11   the only thing Cassey was going to do is bring her a deed

          12   dated February.  So in light of the contract, in light of the

          13   conditions created, in light of the buyer's failure to

          14   perform, which excuses the seller's performance, and in light

          15   of the burden of proof, which when the Court hears conflict

          16   testimony with regard to Mr. Harris and Mrs. Bartos about some

          17   things on the 21st, I submit that the plaintiff has not

          18   sustained their burden of proof, and that accordingly a

          19   declaratory judgment, for the reasons they said were the

          20   specific performance that they are seeking, which are the

          21   alleged remedies and the sought after remedies in this case,

          22   should be denied and judgment should be entered in favor of

          23   Mrs. Bartos.

          24            THE COURT:  Thank you, Mr. Lacer.

          25            Mr. Guenther.
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           1            MR. GUENTHER:  Thank you, Your Honor.  Just because

           2   it was about most recent and on the Court's mind, my

           3   recollection is in regard to when Mr. Harris would disburse

           4   the check if there had not been the Friends Letter.  I believe

           5   that his testimony was that he would have given the check that

           6   day, notwithstanding the fact that the funds from my clients

           7   may not have cleared his bank because his escrow account held

           8   a couple million dollars, and that he said that it is his

           9   policy to cut checks.  On cross examination there was an

          10   effort to try to get Mr. Harris to say, well, he was going to

          11   wait until my clients' checks were in the account or cleared,

          12   and Mr. Harris was very clear, that he even gave the Court the

          13   amount of money he had, which was a huge sum of money in

          14   escrow, and he said she would have gotten a check that day.

          15            Now, there are two cases, Your Honor, which addressed

          16   the issue of specific performance and certainly support my

          17   clients' position.

          18            The Court has opined that when a contracting party is

          19   displeased with the other's performance of the contract he may

          20   follow either of two courses of action, he can affirm the

          21   existence of the contract and seek specific performance when

          22   appropriate, or claim damages for its breach, or he can

          23   repudiate the contract altogether.

          24            We are electing option one, Your Honor.  That right

          25   is found in Lisorsack(sic) versus Forestine(sic) at 273
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           1   Maryland 69 at pages 74 through 75.  It is a 1974 case.

           2   Corbin on Contracts reiterates this general theory, and that

           3   is found at Section 1102, their 1964 edition, Your Honor.

           4            Now, there is a second case which addresses specific

           5   performance, and really, really gives guidance to the Court,

           6   to we litigators.  Very succinctly it says, specific

           7   performance is not only available, but a preferred remedy to a

           8   contract of land, which is firmly rooted in the law of

           9   Maryland, firmly rooted.  And the Court said that in Archway

          10   Motors versus Herman at 37 Maryland AP 674 or 378 A Second

          11   720, a 1977 case.

          12            Now, to address the matters which were called to the

          13   Court's attention, first by Mr. Longmore, one of his earlier

          14   points is that the contract read, the sale is in as is

          15   condition.  But he said that's not relevant.  He is right.

          16   His next point was, any issues regarding whether the land

          17   could be developed was in the contract, but that is not

          18   relevant.  He is right again, because that was waived.  His

          19   next issue dealt with whether January 24, 2005 was the actual

          20   deadline or whether perhaps it was beyond that, because I

          21   argued no time of the essence clause and other matters.  But

          22   because of the evidence of my clients' performance on or

          23   before January 24th, that may not be relevant either.  He may

          24   be right in that as well.  So the first three points he made

          25   are not relevant, by his own admission and my agreement.
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           1            He raises the issue of a title clause, but it is not

           2   just a clause issue, Your Honor.  It was a matter of whether

           3   it was appropriate and proper for Mr. Harris to take the risk,

           4   either professionally, or if my clients would take the risk,

           5   by giving Mrs. Bartos some $75,000.00 for a property that

           6   everybody knew might have a cloud, that everybody knew had a

           7   threat.

           8            Mr. Longmore argued on behalf of Mrs. Bartos that it

           9   was improper for Mr. Harris to delay the settlement from

          10   January 21st.  The only testimony, however, we had on the

          11   propriety of whether the settlement should have been delayed,

          12   was from Mr. Harris himself, who said, certainly he had to.

          13   He said it would have been professional suicide, his quote, if

          14   he had not delayed the settlement to confirm no lis pendens.

          15            Further, the only expert to testify in this case, Mr.

          16   Weiner, supported that statement fully.  And expert Weiner

          17   stated that it was not only appropriate but virtually

          18   necessary to defer the settlement until a verification of the

          19   threat lis pendens could be made.

          20            There is no testimony on behalf of any of the

          21   defendants, notwithstanding Mr. Longmore's assertion in his

          22   closing argument that it was improper for Mr. Harris not to

          23   settle, just a conclusion not supported by any facts.

          24            Now, there was an argument also that the contract

          25   must be complete and free of doubt and ambiguity.  Mr.
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           1   Longmore pointed that out to the Court.

           2            The contract was actually drafted by both Mrs. Bartos

           3   and Dr. Barker, some of the language on the contract,

           4   particularly the as is language Mrs. Bartos said she wanted

           5   put on there.  I don't know if it matters who held the pen,

           6   they negotiated it together.  Mrs. Bartos testified that after

           7   Mr. Abbott left the table they negotiated for about ten

           8   minutes after dinner at that restaurant, and that was a joint

           9   effort.  So there is not obligation to construe any

          10   ambiguities against one author or the other.  They authored it

          11   jointly and simultaneously.

          12            The addenda regarding the building permit, I believe

          13   that Mr. Longmore said that that was not particularly

          14   relevant.  At this point, I think that is the case, too.

          15            So those are all red herrings that just really don't

          16   matter.  And they don't matter, Your Honor, because my clients

          17   did what they were required to do under the contract.  It

          18   started when they met at a restaurant and my clients gave a

          19   three thousand dollar deposit to the seller.  She still has

          20   it.

          21            Then Mrs. Bartos and Dr. Barker talked on the phone,

          22   picked a settlement date, all three parties went.  My clients

          23   went to settle.  They intended to settle.  It was January

          24   21st.  They went there with their check book.  They went there

          25   with their pens.  On January 21st my clients signed all the
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           1   necessary documents to consummate settlement.  Mr. Harris

           2   testified to that.  On January 21st Mr. Harris asked Mrs.

           3   Bartos if she would go through with settlement, advising her

           4   nevertheless of the Friends of Cornfield Harbor letter.  On

           5   January 21st Mr. Harris suggested to Mrs. Bartos that he could

           6   wire or overnight her check to her.

           7            Now, what is really telling is Plaintiff's Exhibit

           8   Number 15.  And that's because Plaintiff's Exhibit Number 15,

           9   which was a handwritten document signed by Mrs. Bartos, and

          10   Mr. Harris points out that disbursement of the settlement

          11   proceeds, according to the HUD One, will be made, will be made

          12   on January 24, 2005, after recording the deed of conveyance

          13   for the above referenced property and verification that no lis

          14   pendens action has been filed in the Circuit Court for Saint

          15   Mary's that would affect title in the above referenced

          16   property.

          17            Now, if defendant is arguing Mr. Harris should not

          18   have wanted to search the title and update it to make sure

          19   there is no lis pendens, the defendant has neglected to

          20   present any testimony to support that argument.  Indeed,

          21   Expert John Weiner testified that that was an appropriate and

          22   proper thing to do.  Perhaps the Court, with the Court's past

          23   experience in real estate would know that it is customary in

          24   our community, and certainly proper, especially if title

          25   insurance is to be issued, to verify and confirm that in fact
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           1   the title is good.  Clearly it was the intention of the

           2   parties under the contract that title, good title would be

           3   conveyed.  Mr. Longmore would have you believe, or Mrs.

           4   Bartos, rather, would have you believe that my clients should

           5   have taken the risk.

           6            Mr. Longmore used the words, they had to pick their

           7   poison.  Well, Your Honor, they didn't have to be poisoned

           8   that day.  They shouldn't have been forced to pick a poison.

           9   It was very simple.  They went there, they had their money,

          10   they gave Mrs. Bartos the money, they gave Mr. Harris the

          11   money, they signed the papers, they wanted to settle.  When it

          12   didn't happen on the 21st they were ready to come down on the

          13   24th.

          14            Denise Raley, specifically a solution to Mrs. Bartos.

          15   Ms. Raley told Mrs. Bartos, you could come down here.  We

          16   could consummate settlement.

          17            Now, Mr. Lacer argues, well, the deed was wrong.  It

          18   was misdated.  Well, how would Ms. Bartos know that?  She

          19   never saw the deed.  If she had got in her car, drove down to

          20   Saint Mary's on the 24th, which is what the contract allowed,

          21   she would have seen the deed.  She would have notarized it.

          22   And there was testimony from Mr. Harris and Mr. Weiner that

          23   notaries frequently pick up misdates and the notary dates the

          24   deed the date that it is signed in their presence.  So, what a

          25   red herring that is to argue that deed that she never saw was
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           1   the basis for her not coming to the Courthouse on the 24th.

           2            My clients further evidenced their desire to buy the

           3   property by filing suit.  What does the suit ask for?  Just

           4   sell me the land.  That is why we are here today.  They just

           5   want to buy the property.  Mr. Harris still has the necessary

           6   funds for settlement.

           7            Now, Mr. Longmore argued that the Friends of

           8   Cornfield Harbor could in no way be deemed a lis pendens.  The

           9   testimony presented to the Court is to the contrary.  Mr.

          10   Weiner, the expert, testified that it was a threat, a valid

          11   threat of one.  Mr. Harris said, professional suicide, because

          12   of the threat of lis pendens.  And the fact that it turned out

          13   not to be having filed doesn't make a difference.  My clients

          14   couldn't settle on the 21st.  They could settle on the 24th.

          15   They wanted to settle on the 24th and they were prevented from

          16   settling on the 24th.

          17            Again back to Mr. Harris disbursing money, if the

          18   Friends Letter hadn't been received and the settlement went

          19   forward on the 21st, the testimony was, because of the

          20   lateness of the hour, she probably could not have cashed his

          21   check.  She would have gotten it.  She probably couldn't have

          22   cashed it because the banks were closing.

          23            There is argument by Mr. Lacer.  He read off a

          24   section of the testimony of Ms. Bartos.  Did Mr. Harris show

          25   you any documents other than the HUD One?  No.  Did Mr. Harris
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           1   show you the deed?  No.  Did Mr. Harris show you any other

           2   pieces of paper referencing the settlement?  No.  I will tell

           3   you why no, she walked out.  She got angry.  She said, no

           4   check, no settlement.  Mr. Harris wasn't done.  He asked her

           5   to settle.  He wanted to go through with the settlement

           6   procedure.  He suggested that we -- that they review the

           7   documents and sign them.

           8            Now, Mr. Lacer says Mrs. Bartos said he didn't show

           9   me the documents.  Well, he tried, just as my clients tried to

          10   settle, and he suggested not only to review the documents but

          11   he would overnight the mail, he would wire it to her account.

          12   She walked out without ever telling him that the date was

          13   wrong on the HUD One.  And then she got the call from Denise

          14   Raley and she never told Denise Raley the date was wrong on

          15   the HUD One.  And there is a duty here, Your Honor, of this

          16   party of -- to the contract.  That is why Mr. Weiner said,

          17   when everybody comes together and settles, whether in the same

          18   room or separate rooms, it doesn't matter, you go through

          19   everything and you find any mistakes and you fix it.  And she

          20   refused.

          21            And so, Your Honor, based on the cases which we have

          22   cited, based upon the facts, based upon expert testimony, Your

          23   Honor, I believe that absolutely unequivocally my clients are

          24   entitled to this property.  They have waited one year and five

          25   months.  And for the defense to argue my clients didn't want
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           1   it, didn't perform -- all they wanted to do was give her her

           2   money.  It wasn't enough for her.  She changed her mind.  The

           3   value went up.  And that's what this case is about, about a

           4   person who is breaching a valid, enforceable contract to try

           5   to make more money from a subsequent buyer.

           6            So we ask Your Honor that my client, Mr. Abbott -- he

           7   can't be here today, he is sick, and Dr. Bartos be awarded an

           8   order -- that Dr. Barker, thank you, be awarded an order of

           9   specific performance.  Let them buy this property and do what

          10   they planned.

          11            THE COURT:  All right, what I would like to do, since

          12   I have gotten so far in preparing for today, is I am going to

          13   take a recess for approximately an hour, and I want to read

          14   the memos and go back over everything and then I'll come out

          15   and make my ruling in this case.

          16            MR. LONGMORE:  Your Honor, just a brief request, not

          17   any legal argument, but we would ask that the Court consider a

          18   full resolution as to all the parties' responsibility should

          19   the Court rule in favor of the plaintiff versus my client in

          20   the main case as to if she has any duties to any of the other

          21   parties in the case with the declaratory judgment actions,

          22   just to from (inaudible).

          23            NOTE:  (RECESS)

          24            THE COURT:  Okay, I am going to take a little while

          25   here and go through all of this.  I am going to start by
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           1   reading my findings of fact, which will take a little while.

           2            All right, to begin with Catherine Bartos, hereafter

           3   Bartos, owns the property and the cottage located at 13945

           4   Cornfield Harbor Drive, Scotland, Maryland, which is hereafter

           5   referred to as the property, which she purchased with her late

           6   husband 33 years ago.

           7            Elaine Barker and Paul Abbott, hereafter Barker and

           8   Abbott, met Bartos in the summer of 2003 while they were

           9   looking at property in the Cornfield Harbor area and Bartos

          10   invited Barker and Abbott into her home and offered them a

          11   drink.  Later that summer Barker and Abbott came to visit

          12   Bartos again and she told them she was considering selling her

          13   property.  She told them she believed the property would be

          14   worth close to $200,000.00, and eventually they agreed on a

          15   price of $180,000.00.  Sometime later Barker and Abbott sent

          16   Bartos a contract for the property with the purchase price of

          17   $180,000.00.  This is Plaintiff's Exhibit One.  However,

          18   Bartos never signed this contract.

          19            In September of 2003 Hurricane Isabelle severely

          20   damaged the cottage located on the property.  Barker and

          21   Abbott still wanted to purchase the property but believed the

          22   purchase price should be lowered.

          23            In early October of 2003 Barker and Abbott made

          24   another offer to purchase the property and Bartos said she now

          25   assessed the value of the property to be $60,000.00.  Barker
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           1   and Abbott sent her a contract for that amount on October 2,

           2   2003, that is Plaintiff's Exhibit Two, but Bartos never signed

           3   that either.

           4            The parties continued to have frequent discussions,

           5   attempting to come to an agreement on a price and also

           6   discussing the procedures that Barker and Abbott would have to

           7   follow to obtain a building permit to rebuild the house.

           8            During this time Bartos was working with FEMA and was

           9   unsure how much insurance money she would be receiving for the

          10   property.  She told Barker and Abbott that until she received

          11   that information she could not provide them with a definite

          12   figure for the contract.

          13            In either late March or early April of 2004 the

          14   parties agreed on a price of $80,000.00 and agreed to meet at

          15   a Salvadorian Restaurant in Wheaton to sign the contract.

          16   When the parties met that day Barker and Abbott presented

          17   Bartos with a form contract in which all the information had

          18   already filled in.  During this meeting the parties discussed

          19   who would tear down the damaged cottage located on the

          20   property.  Barker and Abbott agreed to be responsible for

          21   taking care of the cottage and as a result Bartos lowered the

          22   purchase price to $75,000.00.  The parties then amended the

          23   contract to reflect the new purchase price and as is language

          24   was added since Barker and Abbott would now be responsible for

          25   tearing down the cottage.  The parties then signed the
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           1   contract and Barker and Abbott gave Bartos a $3,000.00 deposit

           2   which Bartos later cashed.  The $3,000.00 has never been

           3   returned to Barker and Abbott.

           4            At the time they signed the contract, Barker and

           5   Abbott had already been talking to the Planning and Zoning, or

           6   it is now called Department of Growth Management, or something

           7   like that, about obtaining a building permit, and began

           8   talking to Knokleby Surveying about obtaining a plat and house

           9   location survey and also began talking to the Health

          10   Department.  They kept Bartos uptodate on their progress.

          11            On June 24, 2004 after Barker and Abbott ran into

          12   problems getting a building permit, the parties signed an

          13   addendum to their contract which extended the settlement date

          14   of the contract to seven months from the date of the addendum.

          15   That is Plaintiff's Exhibit Five.  Under the addendum

          16   settlement was to occur on January 24, 2005 or as soon as

          17   Barker and Abbott were able to obtain a building permit, which

          18   they agreed to diligently pursue.  Barker and Abbott continued

          19   putting together their application for the building permit,

          20   with Bartos' assistance.  For example, in August when Barker

          21   and Abbott asked for information from Bartos she promptly

          22   responded, provided the information.

          23            However, in the beginning of October when Barker and

          24   Abbott requested SMECO bills for the cottage to prove it

          25   hadn't been abandoned, she did not promptly provide them but
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           1   she did eventually provide them.

           2            In early October Barker and Abbott learned they had

           3   to go before the dreaded Board of Appeals, this is a personal

           4   comment, to obtain a Critical Area Variance to build the home.

           5   Because of the Board of Appeals schedule, Barker and Abbott

           6   could not be placed on the agenda until January of 2005.

           7            Meanwhile, on October 19, 2004 Bartos entered into a

           8   backup contract for the property with Paul Zupancic and Cheryl

           9   Gordon, hereafter Zupancic and Gordon, for $100,000.00.  And

          10   the contract contained certain language that if the parties --

          11   if Bartos did not settle with Barker and Abbott by January

          12   24th, then this contract would be in effect, and if they did

          13   settle then this contract would be -- we would become void.  I

          14   am trying not to read the whole thing.  The sellers agreed not

          15   to extend the date for settlement in the primary -- the seller

          16   agreed not to extend the date for the primary contract beyond

          17   January 24th.

          18            Bartos testified that the first Barker and -- that

          19   the first time Barker and Abbott were told of the backup

          20   contract, was in December, 2004 when Barker called her and

          21   asked for another extension, and Bartos told her she could not

          22   agree to one due to the other contract.  She testified that

          23   barker was very upset and insisted they had the right to delay

          24   settlement until they obtained the building permit.  Barker

          25   offered to pay interest or to escrow funds but Bartos refused
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           1   to do either one.

           2            In October of 2004 Barker and Abbott received a

           3   telephone call informing them that they could be placed on the

           4   November, 2004 Board of Appeals agenda if their application

           5   was ready.  They thought it was ready but two days before the

           6   hearing they received an e-mail from Yvonne Chailett of

           7   Planning and Zoning informing them that their case had to be

           8   withdrawn from November because it was determined by the

           9   Health Department that the septic system was illegal.  They

          10   could not go on the December agenda because it was already

          11   full.  Barker and Abbott then met with the Health Department

          12   and got a letter informing them of what they needed to do to

          13   resolve the problem with the septic system.  However, they

          14   would have had to have everything done by the third week of

          15   December in order to be on for January before the Board of

          16   Appeals and they were not able to do that.  The earliest they

          17   could go was the second week of February.  So Barker and

          18   Abbott decided to go forward with settlement in January of

          19   2005, without the building permit, because they didn't want to

          20   lose the property.

          21            Throughout this time Barker and Abbott kept Bartos

          22   informed of the problems they were encountering and the steps

          23   they were taking to resolve them.

          24            Bartos meanwhile began to get upset about the delays

          25   and eventually suggested that they withdraw from the contract,
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           1   stating that she had to settle by January 24th or go to

           2   settlement with the backup buyers.  She stated that she

           3   thought she would be sued either way.

           4            In January Barker and Abbott told Bartos that they

           5   would go forward with the settlement without the permit and

           6   the parties discussed various dates on which settlement could

           7   occur.

           8            Barker testified that Bartos indicated she was

           9   available any time up to January 24th.  Bartos testified there

          10   was no contact between the parties from the time Barker and

          11   Abbott learned of the backup contract until they notified her

          12   of the settlement date approximately a week before the January

          13   21st settlement date.

          14            On January 11th Barker and Abbott sent a FAX to the

          15   Law Offices of Harris and Capristo requesting that they

          16   schedule settlement.  Settlement was then scheduled for

          17   January 21, 2005 at 4:00 p.m. and all parties were informed of

          18   that date.

          19            Late on January 20, 2005 the law office received a

          20   FAX from the Friends of Cornfield Harbor, signed by Jerry P.

          21   Blackburn, stating that a lis pendens regarding the nefarious

          22   nature of the plans had been filed against the property.  This

          23   is Plaintiff's Exhibit 13.

          24            F. Michael Harris, Esquire, hereafter Harris, the

          25   settlement attorney, instructed his staff to contact their
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           1   abstracter to see if any law suit had been filed as of the

           2   afternoon, I think of the morning of January 21st.  The

           3   abstract reported that at that point nothing had been filed.

           4            Around 3:30 on January 21, 2005 Barker and Abbott

           5   arrived at Harris' office and he provided them with a copy of

           6   the settlement sheet and the letter from the Friends of

           7   Cornfield Harbor.  Harris also asked them for their building

           8   permit but Barker and Abbott told them they were willing to

           9   close without it.

          10            Harris advised Barker and Abbott that the Friends

          11   letter was a huge concern because if there was a lawsuit

          12   involving the property and they closed on it they would be

          13   stuck defending against it.  He advised Barker and Abbott to

          14   sign the paperwork, give him the money and he would disburse

          15   the funds after he checked the land records on the morning of

          16   Monday, January 24, 2005.  He testified it was then too late

          17   that day to be able to check the land records to see if lis

          18   pendens had actually been filed, and that made it necessary to

          19   wait until Monday.

          20            Harris testified that his decision to give Barker and

          21   Abbott this advice was based on the fact that he had practiced

          22   law in Saint Mary's County, Maryland since 1976, including

          23   performing in excess, and I think I got this right, of 25,000

          24   real estate settlements as part of his practice.

          25            Bartos then arrived between 3:45 and 4:00 o'clock on
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           1   January 21, 2005, and apparently she was made to wait for a

           2   little while, but eventually Harris presented her with a copy

           3   of the settlement sheet and discussed with her the letter and

           4   the problem it posed for going forward with settlement.

           5            Bartos informed Harris that unless she would be

           6   presented with a check she could cash that day she was not

           7   signing any papers.  She said she used to work for a

           8   settlement company and she wanted her money that day.

           9            In fact, although Bartos had worked for a law office

          10   settlement company, she had only performed general bookkeeping

          11   and had not attended or participated in settlements.

          12            However, she did testify that she had taken a few

          13   college courses, including general law and real estate title

          14   matters.

          15            Harris told Bartos that if she would sign all the

          16   paperwork that day he would wire her the money or overnight

          17   her a check once he verified there was no lis pendens pending

          18   against the property.  He also reminded Bartos that the

          19   contract was not required to be settled until Monday, January

          20   24th.  Bartos testified that none of the options offered to

          21   her included her taking away a check that she could cash that

          22   day, so she would not agree to sign anything, and she left the

          23   law office.

          24            After Bartos left Harris' office, Barker and Abbott

          25   signed all the documents and provided Harris with two checks,
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           1   one for the proceeds of the contract and one for title

           2   insurance, in the hopes that Bartos would return on Monday to

           3   consummate the settlement.  Harris never cashed those checks.

           4            On January 24th, that is Monday, Harris instructed

           5   Denise Raley, his settlement coordinator, to contact Bartos

           6   again to see if she had changed her mind regarding settling on

           7   the property.  On Monday at about 9:30 a.m. Raley called

           8   Bartos and asked her to meet someone at the Courthouse, sign

           9   the deed and the paperwork, and she would receive her check

          10   once it was determined that the title was clear.  And Bartos

          11   told Raley that, quote, the ship had left the dock -- the ship

          12   has left the dock, unquote, that she lived 100 miles away.

          13   She also told Raley that on her way home Friday night she hit

          14   some road debris, blew out two tires, and had to be carried

          15   home on a tow truck.  Bartos told Raley that she had had it up

          16   to her neck, that settlement could have occurred on Friday and

          17   that she was not driving 200 miles, she was an old lady.

          18   Finally, Bartos indicated to Raley that she had a backup

          19   contract on the property and she was not getting pushed around

          20   anymore.  After this conversation, Raley had no further

          21   contact with Bartos.

          22            Bartos testified that she did not want to go back on

          23   Monday because she was angry.  Although it is not clear from

          24   her testimony when she did this, she testified that she did

          25   offer to give Barker and Abbott their deposit back if they
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           1   backed out of the contract and that Zupancic and Gordon had

           2   offered to reimburse them for their expenses if they did.

           3   Bartos testified that no one told her, either on January 21st

           4   or January 24th that the building permit requirement was being

           5   waived.  She further testified that she was afraid that

           6   signing the papers with the error in the date would put her in

           7   violation of the backup contract.

           8            All the settlement papers were misdated February 21st

           9   instead of January 21st.  Bartos testified that she told

          10   Harris the settlement sheet was wrong but he never gave her

          11   the opportunity to explain.

          12            Both Harris and Raley testified that the misdating of

          13   the contract was a typographical error made by Raley

          14   accidentally entering 2/21/05 into the computer program

          15   instead of 1/21/05.  Harris and Raley further testified that

          16   neither party asked for the paperwork to be misdated and

          17   Harris testified that no one informed him or anyone else at

          18   the time of settlement that the papers were misdated.  Harris

          19   did testify that had he been notified he could have fixed the

          20   error and placed the correct date on all the settlement papers

          21   as well as fixing the prorated tax amount on the settlement

          22   sheet.  This was an error amounting to approximately $42.00

          23   which he would have covered if Barker and Abbott did not.

          24            After settlement did not occur on January 24th,

          25   Harris testified that his role changed from being a settlement
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           1   facilitator to being an attorney for Barker and Abbott, and at

           2   3:00 o'clock p.m. that afternoon he filed the declaratory

           3   judgment against Bartos seeking specific performance of the

           4   transfer of the property to Barker and Abbott pursuant to

           5   their contract with her.

           6            Catalina Racu, Assistant Manager and Bank Officer of

           7   United Bank, testified that she has access to Barker and

           8   Abbott's bank accounts.  She testified that on January 21,

           9   2005 Barker transferred the sum of $83,051.08 from her money

          10   market account to her checking account, making more than

          11   sufficient funds available to cover the costs of settlement.

          12   Ms. Racu also testified that even if the transfer Barker had

          13   done earlier in the day had not posted to her account, the

          14   settlement checks would have cleared because of Barker and

          15   Abbott's relationship with the bank.

          16            John Weiner, Esquire was qualified without objection

          17   as an expert witness in the field of real estate settlements,

          18   based on his 30 years of law practice, including having

          19   performed in excess of 5,000 real estate settlements.  He

          20   testified that based upon a reasonable degree of legal

          21   certainty and on the standards of practice in this community,

          22   it was his opinion that Bartos was required to give Barker and

          23   Abbott good title to the property they were purchasing from

          24   her, and that the letter from the Friends of Cornfield Harbor

          25   created a requirement that Harris check the land records for a
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           1   lis pendens before disbursing any money to Bartos.  He stated

           2   that this would have to be done on Monday because the

           3   Courthouse would have been closed by the time the parties came

           4   to the settlement table on Friday.  He further opined that

           5   Harris' plan to have Bartos sign all documents on Friday and

           6   then hold them until the land records were checked on Monday

           7   and then disburse the funds to her was appropriate, as was the

           8   option provided to her to return Monday to conclude

           9   settlement.

          10            It was his opinion that the reason settlement did not

          11   occur on January 21, 2005 was because Bartos refused to sign

          12   the deed.

          13            Finally, he explained that although a letter or

          14   filing complaining about building or zoning issues would not

          15   actually create a cloud on a title, he still would have not

          16   proceeded in this case until he was able to check the land

          17   records and assure himself there had been no actual lis

          18   pendens filed prior to recording the deed.

          19            Bartos testified that she had at one -- no, that is

          20   repeat.  Sorry.  All right, those are basically the facts that

          21   I find were presented by the various testimony.

          22            Now, from the legal standpoint -- let me just go

          23   through the various aspects, beginning with the contract.  I

          24   do find that it is a valid contract, even though it was a,

          25   form and it wasn't a Maryland form, and there was some
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           1   writing, and there was some preprinted forms and so forth, it

           2   was a valid -- I find that it was a valid contract.  The terms

           3   were clear, the parties were named, the property was clearly

           4   described, the price was in there, the date of settlement was

           5   in there, good title was required and the added condition of

           6   as is was in there.  That is not ambiguous at all.

           7            I find the only ambiguity was the issue of the

           8   building permit because Ms. Barker or Dr. Barker and Mr.

           9   Abbott believed that they still had until whenever to obtain

          10   the building permit and Mrs. Bartos felt that the January 24th

          11   date was a drop dead date.  And I don't have to find that one

          12   way or the other because -- because that has been waived and

          13   everybody agrees that has been waived.  So, other than that

          14   question, which is not before me, I find the contract to be

          15   fully valid.

          16            Now, the issue of good title, Mr. Lacer was correct

          17   when he stated that the failure -- if Mrs. Bartos had failed

          18   to give good title, that would not have been a breach on her

          19   part but it would have been an excuse.  And the way that the

          20   contract reads, and the way the law is, that Dr. Barker and

          21   Mr. Abbott would have had the opportunity to either go ahead

          22   and settle, regardless of any title issues, or terminate the

          23   contract and presumedly get their deposit back.  But I didn't

          24   look at that issue at this time.

          25            However, in order to make that decision and
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           1   determine, number one, whether there was a title defect and

           2   whether they were going to take one remedy or another, they

           3   had to have the right to check and they didn't have to make

           4   that decision until they had the opportunity to check.

           5            Now, what also is not before me is whether they would

           6   have had the right to check after January 24th, because we

           7   don't have that issue.  The whole thing revolves around the

           8   action on Friday the 21st and Monday the 24th.  So clearly

           9   there is no question but that they had the right to check on

          10   the 24th.

          11            Harris and Weiner -- Weiner is an expert, said it was

          12   appropriate and necessary to check and not rely on the

          13   language of the letter even though the letter did not describe

          14   a title problem.  And it is clear when you read and you take

          15   it at its literal definition of the words in there, it is not

          16   a title problem, it is just a disgruntled neighbor, about the

          17   plans and so forth.  However, the words lis pendens are in

          18   there and both Mr. Harris and Mr. Weiner stated, and I also

          19   conclude that Dr. Barker and Mr. Abbott had the right to check

          20   to find out whether there was a lis pendens, whether in fact

          21   there was a title problem.  They didn't have an obligation to

          22   presume from the language of that letter that they were clear

          23   and everything was fine.  Plus, there was time to do that.

          24            Now, the issue of the requirement to record, it has

          25   been argued that that was a new requirement, a new condition
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           1   that was placed upon the contract that the deed had to be

           2   recorded before the transaction could take place.

           3            Now, it is sort of a convoluted situation but since

           4   good title was required, and the only way to know was to check

           5   the land records and then quickly record before an actual lis

           6   pendens could be put on, we are talking about, and since there

           7   was time to do it, I don't see it as a new condition.  I

           8   simply see it as, we are going to check the title, we are

           9   going to decide on our remedies, if we have any, and if we

          10   don't have any we are going to go ahead and record.  And as

          11   Mr. Weiner testified, it is not burdensome, it takes minutes

          12   to run the title to date, walk over to the other counter in

          13   the room downstairs, record and then the check would be handed

          14   over.  Typically that's the way its done.  And under these

          15   circumstances, with the spector of the potential title issue

          16   being raised it -- I think it was an appropriate measure to

          17   take.

          18            Now, as far as waiting for -- Mrs. Bartos waiting for

          19   her check, the evidence indicates that the only reason that --

          20   the only reason that Mrs. Bartos didn't get a check until the

          21   recording occurred is because of the potential lis pendens.

          22   Mr. Harris testified that if it hadn't been for that he would

          23   have given her a check.  What I took the testimony to be was

          24   that once he knew this issue, this risk was there, he wasn't

          25   going to give her a check until he knew the title was clear.
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           1   And again I think that they had the need and the right to wait

           2   and check the land records to see if it needed -- if they had

           3   the option of terminating the contract or if they were going

           4   to go ahead and go to settlement.

           5            Reasonably, to avoid having to come back, it was

           6   reasonable for Bartos to sign the documents and having

           7   everything held in escrow until Monday to allow the check of

           8   the land records.  If she had done that she would have not

           9   have been delivering the deed.  There is some discussion about

          10   that once the deed is delivered the transaction has occurred

          11   and she is entitled to her check.  But placing both the money

          12   and the deed in escrow would not have been a delivery of the

          13   deed, it would have simply been a holding in escrow of the

          14   deed and she could have either gotten it back on Monday if

          15   there was a problem or everything could have gone forward on

          16   Monday if there was not a problem.  So I don't see that that

          17   was an issue.  She didn't have to sign the deed.  I am not

          18   saying that she had to do that, but then if she wasn't going

          19   to do that and that the opportunity was given to her to come

          20   back on Monday and settle, because Monday was still within the

          21   contract date, then I think she had an obligation to do that.

          22            And again the fact -- not again, but the fact that

          23   she was not taken into the settlement room or shown any

          24   documents other than the HUD One, I don't find that to be a

          25   relevant issue.  If she had not been addiment that she was

                                                                     82

           1   signing nothing unless she got the check, even after being

           2   explained why she couldn't get the check, then she would have

           3   been invited into the room and sat down and she would have

           4   been shown all the documents and everything would have been

           5   explained.

           6            And that brings us to the next issue is the date

           7   error.  The testimony -- there is absolutely no testimony that

           8   anyone, either Harris or Barker and Abbott or anyone

           9   intentionally made the error on the date on the settlement

          10   sheets.  So there is absolutely no evidence and nor do I find

          11   that they were trying to delay anything or they were trying to

          12   keep things going until they could get their building permit

          13   or anything else that's been suggested.  It clearly was simply

          14   a typographical error that was made by Denise Raley, and in

          15   all cases to have done it, of course, couldn't have been one

          16   that people weren't going to argue over.

          17            Now, the testimony both by Harris and by Mr. Weiner

          18   was that it could have been corrected, that it happens

          19   frequently, and it is easy to correct either in the computer,

          20   if they are in the office, or by hand.  Anywhere and I do not

          21   find that the mistake in misdating the documents constituted a

          22   counter offer nor do I find that it was a breach.  It was

          23   simply an error.  If someone had known about it it would have

          24   been fixed.  If Bartos had told someone it could have been

          25   fixed, and nobody could fix it if nobody knew about it.
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           1            Now, Mrs. Bartos put herself in an interesting

           2   position because she has never had an attorney until this

           3   lawsuit came about.  She didn't have an attorney when she

           4   negotiated this contract.  She didn't have an attorney when

           5   she negotiated the other contract.  She didn't have an

           6   attorney when she went to settlement.  She didn't have an

           7   attorney when she made all of her decisions.  She made them

           8   all on her own.  And I don't think that Mrs. Bartos is stupid,

           9   I don't think that she is senile, I don't think she is

          10   incapable of thinking things through and making decisions that

          11   she chooses to make.  So -- or too old to do so either, for

          12   that matter.  I think that she -- she may have been ill

          13   advised at times and certainly did not know legal matters, but

          14   she did make her own decisions and she clearly did that.

          15            When she arrived at Mr. Harris' office and she

          16   demanded a check, she didn't want to hear about problems,

          17   solutions, reasons for delay, escrows, anything.  She did not

          18   want to leave without their check and she left with no

          19   intention of signing any documents, returning on Monday or

          20   anything else, though she cited her age and the distance that

          21   she lived and her flat tires as excuses, I think that she was

          22   perfectly capable of either sitting down and going over the

          23   papers and going over the issues or she was perfectly capable

          24   of coming back on Monday.  I don't think she was cognizant of

          25   the legal issues.  I don't think she was thinking, well, there
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           1   is a breach, there is a new condition being presented,

           2   therefore, I have the right to do this or that.  I don't think

           3   she realized any of that.  She just had made up her mind,

           4   number one, that she had enough, by her own words, and that

           5   she wanted her check and that was it.

           6            Okay, as far as specific performance is concerned, I

           7   am going to read a few quotes from the cases that were cited.

           8   In the Joyce versus Dillon Properties case, 181 Maryland 664,

           9   a decree for specific performance of a contract is not a

          10   matter of right but rests in the sound discretion of the

          11   Court.

          12            In Archway Motors, Incorporated versus Herman, 37

          13   Maryland AP 674, specific performance has been particularly

          14   recognized as appropriate where the contract is for the sale

          15   of land because of the presumed uniqueness of the land itself,

          16   no parcel being exactly like another.  The exercise of the

          17   Court's discretion must not be arbitrary and is controlled by

          18   established principles of equity.  Where a contract for the

          19   sale of real estate is fair, reasonable and certain in all its

          20   terms, it is as much the duty of a Court of Equity to decree

          21   specific performance as it is for a Court of Law to award

          22   damages for breach of contract.

          23            Again, in the Joyce case, a party cannot call upon a

          24   Court of Equity for specific performance unless he has shown

          25   himself ready, desirous, prompt and eager.  Relief by way of
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           1   specific performance being in the exercise of an extraordinary

           2   function of the Court, the plaintiff must make a clear case in

           3   order to obtain the interposition of the Court.

           4            Where the purchaser has not been grossly -- this is

           5   Soline(sic) versus Pumphrey, 183 Maryland 334, where the

           6   purchaser has not been grossly negligent and evokes the aid of

           7   equity in good faith and with reasonable diligence and the

           8   situation of the parties is not changed, the Court will not

           9   refuse to decree specific performance merely because he was

          10   unable to comply strictly with the terms of the contract.

          11   Unquestionably those who seek specific performance must be

          12   willing and ready to perform their part of the contract.

          13   Where a contract for the sale of real state is clearly

          14   established and it would be unjust for the vendor to refuse to

          15   deliver a deed for the property, it is much the duty of the

          16   Court of Equity to decree specific performance as it would be

          17   for a Court of Law to give damages for breach of contract.

          18            I feel that Barker and Abbott did nothing wrong.

          19   They did everything they were suppose to do.  They were there

          20   ready, able and willing to settle.  They had their money ready

          21   to pay.  They had a right to have their attorney check the

          22   title to determine whether there was a cloud on it or not.

          23   They did not even have to go past the date of the settlement

          24   within the contract, within the addendum of the contract to do

          25   so.  They were willing to stay Friday, they were willing to
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           1   come back Monday, they were willing to escrow, they were

           2   willing to sign ahead, sign later, do anything that they

           3   wanted to do.

           4            Mrs. Bartos made up her mind to demand her check in

           5   spite of the title issues, and to not come back, not to sign

           6   anything and put it in escrow and not to come back on Monday.

           7   And basically I think that the sale didn't go through by the

           8   deadline in the contract because of Mrs. Bartos' behavior.

           9            So as a result of the foregoing findings and

          10   discussion, and let me just go ahead and deny the complaint

          11   for declaratory judgment because it is not appropriate under

          12   these circumstances.  But I will grant the complaint for

          13   specific performance in favor of Dr. Barker and Mr. Abbott

          14   against Mrs. Bartos.  And Mrs. Bartos is hereby ordered to

          15   sign all documents necessary to effectuate the sale of the

          16   property known as Lot 15 and half of Lot 14, Section One at

          17   13945 Cornfield Harbor Drive, Scotland, Maryland, to the

          18   plaintiffs in accordance with the contract entered into by the

          19   parties as evidenced in Plaintiff's Exhibit Three.  This is to

          20   be done within three working days of said documents being

          21   presented to Mr. Longmore by the plaintiffs.  The plaintiffs

          22   shall immediately tender with the proceeds -- the proceeds of

          23   sale to Bartos upon receipt of the signed documents, and if

          24   you all want to meet and do it somewhere as a settlement, that

          25   is fine, that is probably better to get it done that way.
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           1            And it is further ordered that upon exchange of the

           2   signed documents and the proceeds of sale by plaintiffs and

           3   Bartos, the contract between Bartos and Gordon/Zupancic shall

           4   be rendered null and void and Bartos shall have no further

           5   obligation to any of the parties herein.

           6            Okay, are there any questions about what needs to be

           7   done?  You have to talk to your lawyer.  Only lawyers get to

           8   speak at this point.

           9            MR. GUENTHER:  Your Honor, is there a time frame,

          10   although it will be very quickly, the settlement, when we must

          11   present the documents to Mr. Longmore?  You said that within

          12   three days of him getting it.  We are ready to settle right

          13   away but is there a time frame that we should provide it to

          14   Mr. Longmore?

          15            THE COURT:  I don't see any reason why you can't have

          16   the documents to him in the next day or two.  They should all

          17   be -- already be in the computer, so you get them to him.  I

          18   am giving him three days to have his client come down and sign

          19   them.  If you want the check at hand at that time following

          20   arundadate(sic) then you can arrange it that way as well.

          21   Okay.

          22            MR. GUENTHER:  Thank you.

          23            THE COURT:  Mr. Longmore.

          24            MR. LONGMORE:  Your Honor, just a very minor point,

          25   can we clarify that it will be three business, just in case it
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           1   happens to get delivered at the end of Friday, so we don't

           2   have to -- in case I need to --

           3            THE COURT:  I thought I said working days but --

           4            MR. LONGMORE:  You may have.  I may have missed it.

           5   I just wanted to --

           6            THE COURT:  Business days is good.  Yes, three

           7   working days is what I meant.

           8            MR. LONGMORE:  In case we need to FedEx back and

           9   forth.  Thanks.

          10            THE COURT:  Right.  Okay.  All right, thank you all

          11   very much.  It has been a very interesting case.

          12            MR. GUENTHER:  Thank you, Your Honor.

          13            A VOICE:  I believe your financial relationship with

          14   Dan Guenther has colored the case and the fact that it is my

          15   personal opinion that you renting Dan Guenther his office has

          16   colored the decision of this Court, period.  We are going to

          17   appeal based upon that, other financial (inaudible) will be

          18   looked into.  You rent to Dan Guenther, period.  That's the

          19   case.  Thank you very much.  We will see you in Court again.

          20   We will look into all of this.  Thank you.

          21            MR. GUENTHER:  Chris, thank's a lot.

          22                           ---OOOOOOO---

          23

          24

          25
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